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P R 0 C E E D I N G S

(3.0:00 a.m.)

COlllIISSIOl'JER AGUERO: Good morning to everyone. As

4 yo» a13 may know, the '7rib»nel changes chairmanship every

veer . T. wes Acting Chairmen when Commissioner Ray left the

F of f ~ ce, and today i t. is an honor for me to pass the gavel to

7 my dear end good friend, J.C. Axgetsinger, who is going to be

8 i-.he next chairman ot the CR"P. Commissioner'

CPA'IR,t'JAN ARGE'PSTNGER: Hell, thank you, Nr.

10 Chei rman. Chairman Emery t iis.

l'Ja1 1, today we wi ll begin the Phase II Rebuttal.
'l & Nr . Got r f ri ed, ara yo» going to st art out -- do you have e

1 l wi tness yoii are ca3 1 I ncf?

llR . GO'PPFRTET): Does t he 'Pribun el t ake brief

1'penings on rebuttal? I don't know.

CRAIRlV N ARGE'PSINGER: Yes, they;;ill.
1lR . GO'PVFRTET): 'Phen I have a very brie f opening,

1 0 jlist to 1 ay oil t. what olii" rebuttal case will be .

CFlATRNAIi ARGETSXlJGER". Before you

COlll'lTSSTONER AGU'RRO: Bef ore we start
CRAIRNA'H ARGETSIT'fGER: Ve left yoii there for a

22 moment baceuse we have a new Commissioner who is just coming

onboar d, Comii ~ ss~ oner Cindy Daub. T don ' believe
Commis."~ oner Daiib wi ll, ba participating in this particular

pr ocean i ng, biit she wi1 1, 'oe an observer . Ne are vexy glad 'to

(."-.02) 234-4433
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have her aboard.

COITT'TTSSIONE'R T)AUB: It ' great to be here, finally.

(Applause,)

CTTATT?TCATT ARGETSINGER: I will make one announcement

5 b".tore we do start, abn»t the submission of Findings of Fact

th~ reb»t t a1,s „and .".e came up wi th the date of l3ecember

7 20 f nt- Fi ndi nets oi Fact, ancl January 'j 0 f or the Reply

t? Findi ngs.

And also, ttr. Gottfried, before we get into this--

]0 ttr. Fennady, did ynu want to submit some evidence for your

di rect?

HR . KETPTFO'7: Yes . CVC Rebut ta 1 Exhibit Incumber 9,

13 Jny Junc tinn T,i st, was s»bmi tted for rebuttal last time. It
1 d, was n — j ac ted, but a1 1 owed to be resubmitted as C'PC

15 Supp1emanta1 Direct Fithibit TTumber 1, which I would like to

1.6 do at this t ime ~

(ghereupnn, the document was

max ked f or 3.deTlt3.'Pi-ca'tion as

CTC Supplemental Exhibit Tlo. l)

CRT TRT-T4TT ARGF.TST.TTC'F.P.: A,r e there any other

?1, pY'e1 imi nary ma'tters?

22 (I'To response ~ )

?3 Nr. Got.t.fried?

HR. GOTVFRTED: Thank you. It's a pleasure to be

25 back nnce again, and to have a new Commissioner to address.

(20?)?34-aa33
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ks t.he Commissi on will recall, the evidence that we

present.-..8 in our di~ect case based on the Special Nielsen

3 Report „ showed that the Settl.i.ng Devotional Claimants were

en't:l ed to t he l~ on' share of the x'oyalties and, indeed,

5 th a t t..he Chr is t i an "Pal evision Corporation was enti tied to

6 only a nomina3 award, and that that wes the starting place

7 for any award to that organization.

Ilhat we have done on rebutt al is, we have presented

9 an alternative means of measuring the relative value of CTC's

1.0 program, and t;hat alternative means is based on the

1.1. met.hodology that CTC i.tself urged that the Tribunal adopt--

l? namely, a time-based fee generation model.

Uhat that study shows is that CTC is entitled to

I 4 l.ess then one-ha 1. f of l pe~cent of the royalties -- indeed „

3.5 to lass than .36 percent of the Devotional royal ties -- and

1.F t;hat is, as the 'tribunal will see, based on taking out

17 certain of the royalt;ies attributable to the Lakeland

18 c arri age of I'KT F. Fven i f that carriage is counted, which we

l9 don'. believe that. it c".an he because there was no wi llingness

20 to pay for that carriage, CTC's relativ" number. comes out to

21 l.ess then .88 pere".ent. of the total revenues.

CO11N'XSSl:Ol'IFR AGUFRO: How much'?

23 tIR. GO'PTFRXED: .88 percent of the total revenues.

COIINTSS1.'OUFR AGUFRO: How much is that?

'tIR. GOTTFRTFD: Of 1 percent.

{202j234-4433
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CO'ffNTSSIANER AGUERO: HoW much is that'

HR . GA"REFRIED: In dallars'?

CO1 tNISSIO'tJER AGUERO: Iv dollars.

NR. GOTTFRIED: About 810,000. Uell, that is af

5 the basic fund. I dov't have the numbers in front of me,

6 Commissioner Ag»ero. The tatal fuvd was about. 81.4 million,

7 the total avsi3 able. tly recollection is something betweev $ 1

8 milli on avd 81 .1 mil l.ion is t.he basic, and something around

8300,000, $ 250,000 of the 3.75 royalties. I think the

]0 evidence also shaws, was the neet point, that there is no

1,1 basis for any enti t3 ement to any of the 3.75 funds.

I know that: th~ Tribunal has, in the past, rejected

any attempt: to Bivid- »p Phase TT awards ivt a pots, ov the

3 4 basis that there was no evidence showing that: the carriage

15 was r3i ft( renti a3 .

I think this year, avd. in this proceeding, we have

17 Wor the first t'.ime the most graphic kind of evidence that the

18 pot. sho»l d be divided -- namely, that CTC i s not carried on

19 any system that. pays 3.75 royal. ties, generates nane of those

"..0 ~oyal.ties, and there can be no basis, we believe, for giving

&3 them any money that they are not responsibl.e for.

Again, a part of our rebuttal case will be, we

23 selected five stations just to show the Tribunal that. the

~4 othe~ Set tlivg Devot..i.ona3 Claimants are responsible f or

25 g=.new at i ng royal t i as, and j»st the three claimant s an t hose

("-.02)23&-4433
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1 five signals generRte over ~4300,000 in 3.75 royalties alone.

2 So, we know that pot, we submit, has to be awarded to the

3 Settl.ing, and the percentage that we have come up with based

generation or on Nielsen, of the basic fund, is a

5 nominal award to CTC.

ln terms of ad j»sting those starting points, what

7 we s»bmi t and what we beli eve the testimony in rebuttal will

8 show i s the t, i f anyr.hing, CTC ' award should be decreased

9 from those starting points, and 7 think the most notable

10 testimony in favor of that kind of decrease is kis. Ford's

1.3. testimony, which shows that CTC may well have abandoned any

1;.? interest they hed in copyright, by giving their programs as a

1.'3 gi.tt, to anyone .".hn wanted to pick them off the satellite.
Even if the Tribunal were to find, that there was no

15 abandonment, however, ~ny kind of a harm argument has much

'.I6 less weight d'or CVC than it does for the other Settling

17 Devotional Claimants, and that is because they don'0 try to

18 control the distribution of their programs.

'tihat. we have urged in past proceedings -- and as

20 t..h= 'Pzib»nal knows, i t s been chal.lenged frequently whether

21 we s»fter ~ny harm, but what we have urged and what I think

th. Tribunal has accepted is, that we lose control of our

23 programs. We sign contracts with everybody. We insist, for

24 e-.:Rmple, that there be no liquor commercials on the two sides

25 of our programs, and we do that by contract. And when

(?02) 234-4433
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1 someone pricks it otf on a distant signal, we can't contxol

2 that anymore, but CTC makes no attempt

CA1451ISSTAl'TER AGUFRO: 1-".t me ask you something, tlr.

4 Got.t. fri r.cl . T f I had a pr ngram and I copyrigh t ed the program

5 and someone picked it up for free, do I lose my right as a

6 copyright owners

11R . GOTTFRIED: l'lo. It seems to us it ' not

8 important whether you pay for it, whether you barter it, or

whether they pay you for it. The point. is that you keep

10 control by h~ving some kind of a l.icense agreement.

COM11TSSTANER AGUFRO: But you don't lose the

12 copyright. If you copyright a program and someone else picks

up fox free -- I h~ve a copyright, I st.ill own the

program .

11R . QATVFRTF'9". That ' correct .

CO1111TSSTOl'JFR AGUF'RO: Tt doesn' matter if they pay

17 me or they don't pay me any money.

t&R. GOTTFRIED: That's correct, or you could even

't9 pay them. You can give them a license that says "I will pay

?0 you to carry it", but the point is that you are giving them a

?l 1.icense.

And I don't even know if it matters that it's a

23 writ.ten license. It's my understanding that some of the

?4 stations that. HAS represents, for example, do it on an

25 informal basis. Someone will call them and say "Is it all

(? 0."-. }? 34-4433
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right if T carry your program?" And they say "Yes, you have

permissi on", and any copyright owner can do that.

Someone was rem~ nding me of law reviews, for

example. They wi1l call up another author and say "Can l use

5 your material?" And they say "Yes, you have my permission",

6 and there's no charge, but the point is that you keep

7 contrn1, and ~t you don't control, and if you don't control

8 repeatedly and as a prRctice, at some point you don't have a

copy~i ohr. anymo~-.. Vo» 've donated it to the world. And we

10 th~ nk that i-.he t est~ mony of Nr. Fennedy is striking, but

11 that.'s what. ~ t seems, that CTC has intended to do.

COHtlTSSXOMER. AGUFRO: Thank you.

HR. GOTTFR1:FD." Tn terms of the bulk of our

14 ~eb»t t aj test imony is that the Commission is aware that a

15 claim has been made for 1.5 percent, and the bulk of it is to

16 go through and show why we don't believe that any of the

17 bRsis of that. 15 percent. has any merit.

Five percent is based on fee generation. What. Dr.

19 C1ark will testify is that that is a bogus number, a

~0 nonseg»itor, a red herring; it just has no significance. 'Xf

21 the 'Pr~hunal is going to »se a number from fee generation,

22 t hen t he numbers is less t hRn . 36 percent, less than one-ha3 f

23 of 1 percent., not 5 percent.

Xn terms of the unclaimed funds, again, we think

that's a non-issue. What the Tribunal has said is, it's task

( oQ 9 )? 3d.-d433
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'l is to measure 0'e re1ative value of the people before us, the

Settling Claimants end CTC, and to make an award on that

3 basis. The»nclaimed funds disappeer. Tbey are not a

consideration„ TTo one gets e bonus. everyone gets its part

5 of el 1 the funds „end that takes cere of the unclaimed funds.

If we are entitled to 99.6 percent. of the funds,

7 then we get 99.6 percent of all the funds. If he's entitled

8 to .4 percent of the funds, he gets it of all the funds. He

9 gets pert. oW th--. unclaimed f»nds, too, but there's no bonus

10 award mere3.y beceuse there ' unclaimed funds.

AnR, finally, on the five criterie -- I will just
l.'? go through very briefly -- marketplace velue, benefit -- the

13 'Pribunal. hes hei.d thet the best measure of that is the

Special Nielsen St»dy. Again, the Special Nie3.sen Study

1 5 shows O'PC i s e*.ntit1 ed to a nominal awerd. 3: f the Tribunal

16 wants to swi tch gears now and»se e fee generation model to

l7 measure a thos~ two or i.teri a,, we ' e down to less than .36

'18 percent.

19 In te~ms of quality, we all have quality. We don'

;?0 throw stones at. 11&. Kennedy's programs. I'm sure he doesn'

'?'.1 throw stones at o»r progrems. T3o bonus points to anybody.

"-.2 Ann i n terms of harm, agai n, Ns, Ford ' testimony shows that

-".3 it's difticult to see how Hr. Kennedy is harmed in any way

compar-.o ro us, and T3r. C3 erk ~.ill also have some comments on

the c1aim or 1ost potentiel benefit.

l""~ j ~Ad-~d?3
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".na j n . rh= pc j nr. b-corn- s similar though. If I'Ir.

Kennedy j.s unebl a ro do direct mail ing, ir ' wbai.. I think

3 Cnmmj ssj oner Coul rer»and to cal 1 "eel f-jnflicted harm" . r 3 l

d. ha needs ro do i s g-:t I j c nse agzeemeots tr om i he people he

d-.a I s wirh, and thrn he ' l know where his programs are

6 carrj erl and, j r he chons;—.s not ro do that, the Tribunal

7 shoul dn ' reward h j m 0'or his decision not. to do that.

And, finally, we will just have one other brief

wj tn ss, P»ice Ta cobe, to give the Commj ss j on some

1.0 jntormatinn w~ promised on direct, and just to conf jrm that

the T arson study i s not an accurate study ot dj.stant

3 2 ca 7'rj age i 'that i:here are sj gnals listed there as distant

13 that, in fact, turn out to be local.

l think as IIr. Larson testified, IIPAA, when it does

15 tha Specia3 Uj a3san Study, goes and. reconf irms each of those

16 statements ot account, to make sure that whai= is being

37 reported as dj stant is real 1 v dist ant. IIr. Larson -- it's not

18 his faul.t end it's not bis job„but he doesn't have the

1 9 resources nor does he have t he mandate to go that kind of

20 check on the big study that, he gives us and., therefore, it is

nor a re3 j able, nr not a jul.ly reliable measure.

';Jh a r..~ e 'e done on our . 36 number j s given the

93 "crib»nal apples to compare wjth apples, as Ur. Caasler said

~4 l.ast tjme. T~ the Tribunal wants to use a fee generation

?5 srudy, and j~ th"-Tribunal wants to assume that. Larson is

{202)934-hd.33
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3. more or 1ess accurate, then that's the number we come to.

I have nothing further. Thank you for your time.

CPA IR'f~tAN AR GFTS INGER . I tr . Kennedy, do you want to

4 mel.~ any rem~ rks at this time, or woulc3 you rather make your

5 r e'!fl ark s

HR . FENTlF13Y: I 'l make my remarks during the

7 cl oss ez'RYAl, nR t3.oTl

tlR.. GOTTFRIED: Ne call as our first witness, Dr.

9 Dav5 d C1erk,

CR'AIlU'1ATJ ARGFTSTTTGFR: Mel.come back, Dr. Clerk.

"PHF, 'PTTNFSS: Thanl. you, and congratulations to you

1.? on your new position here.

13 CRATRlIAl'!'RGETSINGER: Thank you. You, of course,

1.4 remembe~ you are stilt. under oath from several weeks ago.

1 5 Pher +upon

DR, T3AUTl3 CLARK

g.7 .its ce11! d a". a wirness end, having been previously duly

1,8 sworn, was ! -.hami ned anc3 testi~i ed as follows:

DIRECT EXAMINATION

20 BY IJR. GO"PTFRT.ED."

?1. Q B! fore we begin the substance, Dr. Clark, I

understand that there is a small correction in your resume

?3 and that as of Tanuary 1st, you will no longe~ be Dean of CBN

? 4 'f Jn i ve r s i ty?

Yes. The name of the university has been changed

{? 0? ) ? 34-44 33
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3. e f fecr.i ve January l, 1. «390, to s tax t a new «3eca«3e, to Reagent

33nivezs i ty.

Q Or. Clark, are you familiar with the testimony that

4 IIr. Kennedy has given ta this Tribunal?

A 7'es, T. am.

O An«3 based on yaur familiari ty wit h .that testimany,

7 have you change«3 yovr view of what award you believe it is

8 appropxiate be mRde to CTC?

A 33o, I haven't changed my view.

Q And what is youx'pinion on what award should be

TORde?

12 A Uell, my opin~ on is that base«3 on the test imony

33 that Ur. Kenn~«3y has provided, or the material that 1Ir.

1 4 Kennedy has provided, CTC is entitled to a nominal award, and

15 T. think if we go through the variaus criteria, it will become

1.6 apparent that whi1e they are doing a fine job of programming

17 in central F1ari«3a, to generalize theix'arriage as a distant

l8 s~gna1, «ram z few cable systems in central Floxida to the

3. «3 entire Un ~ ted Sta tes, doesn ' really make a whole lot of

20 sense, and I t bink t he basis of what I am saying is that we

have rn 3 aok at the entire universe af all devotional

programming, not just what is happening in that one small

par T. o f th p conn t1"y ~

COMHT S S TO33FR WG33FRO: 33ay I ask a «Dies tion, llr .

25 C'atty'r ~ ".d?

{?0?)?34-4433
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GOVT~RIED: please.

COIJNXSSTONER AGUERO: Or. Clark, in your testimony

ov page n»mber 8, lasT: night I read. it again and again and

4 again, encl T almost called Chairman Argetsinger looking for

5 help be-ca»se you a~id here "Even if the CPF were not to adopt

6 a t ime-based ~="e generst in» model, CRT will be entitled to

7 less t'n~n on~-ba.lt ~t 1 perr.est", and T a~id, my goodness, we

8 won'. have mnney to pay our payroll next week.

&1P, . GA'.PT'FRTE'0: Oops ~

10 (Laughter,}

PRE VTTIIESS: CTC -- I'm sorry.

COIII IT. S S'TONER AGUERO: I was very worx ied, and I

13 said, well, we rIon't have any money to pay for even the

14 papers and pencils. I called -- I found that around 12:00

'.l5 o'lock, and J.C. sa~d "Just leave it", you know.

CR'AIRIIAN ARGET8 XNGER: ~8e 1 1, you know, our budge t
17 isn'r.. mvch mo~e than that, so it might cover it.

(T aught er . )

CANNI S STOl'JFR AGUERO: 1 ' s orr y f or my

?0 -inT„err»prior, Ilr, Gott fry ".d.

21 'PRE '&JTTNESS: Yes. That's obviously "CTC" because

?2 we wouldn't wane to discourage the new Commissioner on her

23 first day.

BY NR. GO'PTFRTFD;

0 Mow, you understand, Dr. Clark, that Ilr. Kennedy

(?0?}?34-4433
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"n as c1 aimd 1 5 pere".nr.. of the*. f»nd for CTC?

Yes, T understaTld 'that

Q And what 3. want to do this morning is go through--

4 end thai that claim is based on three elements -- turning to

5 page l of yo»r testimony — 5 percent based on fee generation,

6 and 5 percent based on unclaimed funds, and 5 percent based

7 on the cr~ regia.

A One percent for each criteria.

Q And T. wan t to go t'hr ough each o f those elements

1.0 with you this morning. First, 1.et's look at. fee generation.

13. Tt's my »ndersranding that a study has been done of the

1.7 re1 at ive fee generat~ on of the various Devotional C3aimants'?

Yes. U" -- in order to be able ro compare apples

1 / to ~pp1 es, mr zc. nr 1 ass, we hRd a st»dy dove which appears

3 5 he re a s F.-.-.bib] t M»mber 5 and Exhibit I%umber 6, and these

16 reflect a simil.ar approach to what Ilr. Kennedy has taken in

l7 examiving fee generai ion.

Wow, recogvizing that tne Tribunal has ruled

i 9 cons~ stevrly thi s i s not the on3.y way to determine awards, we

20 fe3 t it usefu3 to do this in order for us to be able to have

21 some comparRtive data.

22 Q IIow, turning to page 6 of your testimony, toward

23 the bot..rom of the peg=. -- by the way, the mechanics of this

st»dy, rbRt wes done by IIs. Itoldevha»ez?

"PhRt ' ri ght.

(20~)234-4433

MEAL R. GROSS
13?3 Rhode Island Avenue, II.I&.

c8ashivgron, O.C. 20005 (202)232-6600



249

Q And 1 gether she's more familiar than you are with

? the actual way the numbers wet.e generated?

ThaR's correct. I reviewed the summary data which

hev-. here.

Q And what was the finding about the total fees

6 genera ced by the Settling Devotional Claimants?

A Tf you 1ook at the exhibit, Rhe totals there on th

8 bnt..rom nf'he peg~, the summary data under Exhibit 5, just

CRH, P'PT and Old "Pime Gospel Hour generated a total of

30 870/,762 for the first part of '87, and 8765,604 for the

ll second part of '87, using this fee generation analysis.

Q And that ' a total of 81, 473, 366. 90?

yes .

Q TTow, you mentioned that that. was just the progxams

1 5 of the three C j ai nants?

A. ThsR 8 correct,

Q Tbet was all the programs of those three Claimants

18 -- for e-..-.amp1 -., Supe~ Book and those sorts of programs, too,

].9 is that ~ight?

yes, that s correct.

0 But ~ t did not include

A Tt did not include other claimants with which a

&3 settlement has been made, which I am not. familiar with the

"..4 details of, but Ora'.1 Rober ts and Charles Stanley and others,

Q And thyrse numbexs woiild go up -- that $ 1.4 million

(~02)&34-4433
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f ig»re woulo zo up i f t'nose people were include«9'?

Yes. I think it's clear rhat if those programs

3 were i ncl »ded, whi oh are carried widely as distant signals „

that the ~=ass, the tota3 tees generated by devotionals, would

5 be significantly 'nigher than they are here. We have no way of

6 knowing what that would be, short of another analysis.

Q And thar. wo»ld mean that CTC's percentage of the

royalties wo»ld necessarily go down, and is that why you'e
9 tRlked about less than .36 percent and less than .88 percent'

A V':~s, and 7 make that point on page 7, at the top of

11 rhe page. 'Phe figure we'd be looking at in the $ 13,073.55,

12 which wRs the amount O'PC generated as recalculated by the

13 lioldenhauer st»dy, is .88 of l percent but, obviously, if
14 there vera more. devot.i ona3 r laimanrs, the percentage here--

4 5 i r rhey generared a hi gger number, this percentag~. wou1d have

1 6 to go down, rbe 01.3, 000 representing a smaller percent of the

i7 r.otal amount.

For. example, this is roughly 81.4 million. Let'

1.9 assume ther ". were another mi3 lion there that could be

20 generR ted through a st udy l.ike thi s, from the other
'Devoti onal Cl aiments, just for example. Then the 813,000

wo»ld represent significantly less of, say, 82.4 million,

?3 than i t does of «" 1 4 mi 1 1 i on.

Q Well., would it be tair to say that the number would

be something more like three-quarters of l percent'

(&0?)?34 — 4433
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yes.

A And rhen Rnorher study was done which didn'.

3 i ncl »ae cRrr~ ag-: of CT T. in Lakeland, T"lorida?

Q And can you e:apl.sin briefly why that was done?

A 4'eli, my understendipg is that CLF in I akeland

7 agreed to carry C'PC only -- ezcuse me -- the cable system in

8 T,akel anrl agreed ro carry CT T" only if they were paid the fees,

9 the copyr i ghr. Wv~~, they were hav~ ng to pay for rhe ca»i age

1,0 nf tn~ srarinn.

So, therefore, since they .;ere unwilling to pay,

l"-. one way to figure this would be to subtract those fees which

13 were generated, which can be seen in Exhibit 6 -- those are

14 the fees for CT F, 88,370.75. l:f that were subtracted from

1 5 t he 91.3, 073, the result waul d be a, f igure of around 85, 275.

l'f yo»»se that as the basis of settlement, $ 5 275,

17 it woul.d r, epresent . 36 of l percent of the Devotional

1.8 royalties generated by'BN, PVT~, Old Time Gospel Hour and CTC

19 rogether.

Ag~~ n, i f we addec3 some of these other devotionals

.".. i ~~ i th w'ni ch the.r~. has been e settl ement reached, to this, ir
.".ould c3ecrease i t yet. furt her, t o so@et hing like .25, a

23 q»arrex of 3. percenr.

O TTow, in terms of the 3.75 royalties, I don't think

25 yo» sr~. familiar with whether CTC generated any of those

MEAL R. GROSS
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I 0"oya1.r Les ~ ls than correct T

ITO, I have Dot -- beyond what you said this

3 morning, i..hat rhsy Bid not, I beard you say thai=.

Q R»t. you have no reason to auesrion my stai=ement

5 r ha t tbr-. T,arson at»dy showed that. there were no such

6 royalties generated by CTC, do you~

A iIo. Ikost of t.hose royalties are generated by major

8 s t.ati.ons l ike ';I"PBS, 'IOR, '8GTI, the big, so-called
9 Superstations, my »ndersi anding is, generate most of those

3 0 3.75 royalties.

Q Turning your ai tention to Exhibit I&umber 9, is it
l? your understanding t;h a t l1s . I~ioldenhauer did a summax y study

1,3 of 3 75 royalties
generated'es.

Q An 8 what di d t.h a t'tudy sh ow'P

Ms11, 7 think we can see there that for the fixst
17 hal f oF '87, for CRM, PTL, OTGH, we are seeing jusi: fxom

18 i..hose mop stations, $ 146, 369 for. the f irst half of '7,
1.9 C.l 73, 939 for i be second half of '7.
20 Q And we j»st don't know whether royalties were

gen~ra red by ozher sr a tions, is that right?

?? tTo, nor, on the basis of any data I'e seen. I have

? 3 no way o f knowing

Q And we don't know whether Oral Roberts generated

?5 such r oya1 ties?

(gr,? } g3d
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Q But assuming they did, these numbers would go up?

E es

And th~ s is, again, rime-based, is that right?

A "y es,

Q All. right. Now, let's go back. I think you said

7 yo» axe fam~1iar with Itr. 'Kennedy's case. Do you recall that

8 there was a number of 5.65 emphasized in tbat case -- 5.65

0 And thar. ' rL»i r.e d~ t t-".rent than the kinds of

n»mbers rher. you'e s»ggesting these relative studies show?

Yes, indeed, it is. The 5.65 is based on a measure

of the peraenr of the universe ot just a few cable systems in

cent..ral F1 or~ da . And so, there f ore, it would be akin to

16 saying hece»se their programming represents 5.65 peraent of

17 the f~~s generated on these few cable systems in central

I R Flora da, thar.. someho~ that can be generalized nationally

1.9 when, in f aat, t he px ograms eren' carried nationally in

20 other srates or other systems. So, I think therein 1ies the

The ~ ~s», ~ -., those fees have to be considered not

&3 i n the 1.ighr. of thee. universe of Florida, but the entire

?4 »niverse ot fees generated by cable systems in the country.

Q I think you'd come up with an analogy, when we were

($ 02j?$ 4-d.433
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walking aho»t this last night

A Hell, it's more -- I sort of alluded to it, which

is esaenrially thar. ir would be like saying that CTC's

performance in Florida somehow entitles it t;o fees from all

me oth-; r stares in which ir has no presence whatsoever.

So, T think it'." clear that that would not be an

7 appr'opziare way ro award raes at: least it is clear to me.

Q And I gather rhe hypotheticals that you'e given,

9 averring on page 2, just attempts to go through and show why

10 thar. rInesn't work?

Yes, exactly. Mhat T. was attempting to do there

12 was to demonsrrate that you could have a situation in which

1 3 you generated 90 percent. of t.he fees, or in this case 5.65

percent of t:he fees, but if you don't look at the universe,

15 it's meaningless. Five percent, 5 percent of what? That'

] 6 th:=. key i as»~.. And that= ' the point. I tried to make

1,7 thrnugho» r my r.est imony.

Q Just: bri e f1.y, i f we turn to Ezhibi t. R-2 and. Exhibit

19 P,-3, that ahows rwn stations, each generating 90 percent of a

20 small universe, is that right?

Yes, t.hase are two hypothetical cases -- VXXX and

Fvvv. One generat.es 828 and 90 percent of that, as you can

seF . i s 0~5. 50, th". other gener ares 810, 000, 90 percent of

2 4 t h a T / 1 i k e w i s e, w o u 1 d b e $ 9, 0 0 0, a n d t h e point is
25 percenrages, shor&.. of looking at the universe of programming,

( 802) 23d.-d.d.33
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ar~ not a very meaningful way of getring ar whar. someone

? shn» ld be awarded.

Q And you couldn't give 90 percent to both these

4 stations?

JJo.

Q JJor could yo» give 5.65 percent to every station

7 that g.-.n."-rated 5.65 percent of a small universe of stations?

A You'd. soon run out of per.centages, at that rate.

JIR. GOTT'FRIED: I have nothing further on the fee

10 gr n~rat~ on portion of Ih . Kennedy's claim. If the Tribunal

wn»l d 1 ikc to ask q»ear.ion s abo»t the t. now, I would certainly

wel come 1 t

CR4IRI J&1 J ARGFTSIUGFR: Uo.

BV 'NR. GO'PTFRIED:

Q LThy don' we turn to the unclaimed funds. You

16 und=.rstand that IJr. T ennedy has claimed some ).ind of bonus

17 for»nclaimed f»nds, is rhett tight?

v-s. Th~ idee is that these funds are somehow

'l 9 si tting there uniting for someone to come along and say that

~0 somehow they have e claim on them, and my contention is that

they are not unclaimed. They are really unassigned funds,

22 which are ~assigned. upon the Tribunal's determination of how

23 the funds ~re to be given relative worth and assigned among

2~ rhe Pvorior ~1 C3 ~imenrs -- or assigned t o the Dvorional

25 C1 eimants.
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Q Now, ynu s~y to the D=votional Claimants who have

ma,de n1 8".I mFi?

Hho have made claims, that's correct. As X said

this mnzni ng, 'in some ways it s really a misnomer. A better

5 ream wau11 be unassi gner1 funds because i hey are There to be

6 aaeiriner1 r,nr i..hose. w'nn have mRne. claims.

Q Acr'nv'ding tn i he va1» e of those claims .

7ee

A AnR ~~e are not asking for a bonus, are we, of those

1,0

i'used

s?

Uo, we'i"e not.

Q T mean, we don't wani more than what our share

1,3 shnws we 're eni-.ii-.led 'r.o?

'Phat's correcr..

Q Now, in terms of the one point for each of the

l6 cr~ teria -- this is srarr.irig on page 10 of your testimony.

1.7 Mhy r1 on ' we go through the cri teria one s t a time. TiJe have

1.8 mRrk-.rp I. ace va.i »e -- well then we have benef ii=. I guess we

1Q r: an take rhose r.ngethev',

Ue11, the marketplace value — the '7ribunal has

des.ermined thai; the best way to determine value is through

rating information through the Nielsen, and to say that one

~3 ~ s enti t1.ed ro l percent, you would have to claim, or

suhstRntiate a claim that said you had l percent of the total
audience or a1l devotional viewing, on that basis.
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Abvio»sly, ir" every Chrisrian station in the

country, ot 'which i hers are something like 300, claimed that

3 they were -":nti tl ed ro 3, pere ent on this, that alone, to say

4 nothing oZ the 50 or so national program producers who

5 syndi cate telsvi si on programs nationally, devotional

6 pr ogrems, T thin'k it' very clear rhat t hat kind of a claim,

7 shor t of a»c3i enc".;- i n Formerion which demonst rates that there

i s an a»di.ence there, a national audience of some kind, that

9 that &'ind of e claim for l percent doesn't make a lot of

1.0 sense, or at least can' be substant isted.

0 And benefit'?

~gal 1, T, th j n}c it has to be said for CTC that they

1 3 er c-; doi ng, for e. sma1 l b»r. growing Chrisrian group o'

1 4 stations, r hey ere c3oi ncaa e 1 ot of origina3 programming.

15 think t.'hat. ' ro be commsnc3able -- to be commended and is

16 commendable, I sho»ld say.

'Phe challenge of making programs and producing

18 programs on a c3eily basis not onl.y is very demanding in terms

th-" n;-.r conn =1 i nvol ved, b»t the costs are di f f icult to

"-.0 henc31-, snc3 rh, y ere doing e lot. of original programming.

%o . th- r" o-". r rs i n ~ y I s som~ b~ne0'i t ror t be limited cable

sysrems rhey ere on.

?3 Tintnrr»net el y, they are nor a nati onally syndicated

th-"i r pr nrrr sms sr s nor. nsri onel I y syndicated, for the most

parr., anrl sn T thin}- benefit. has ro ha looked at from the

(?09}?3&-4433
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standpoint of what, again, the Tribunal has said and the

cont ention»e have made for devotional programs, is the main

ben~fit i t brings to the cable systems is, it helps to

attract audiences, number one and, number two, I think

there's elso some benefit in that cable systems have a reason

6 to want to maintein good local relationships with the local

7 communir.i-.s that. l-bsy are in, the cities and towns that they

8 ar -. in, and very of ten in

tbsp

ix process of maintaining their

1icenses and so forth, the cari"adage of devotional programs is

']0 a plus For them.

And the analogy I'e used in testimony before is

1.2 that a cable operator really, in effect, is trying to create,

13 if you will, a bo»quet of different programs that are

;l.4 availabls ro e wide veriety of audiences, and that bouquet,

1.5 i f yo» wi 1.1., is what brings lerger numbers of subscribers in.

Tv may b" tbet one subscriber may not. especially

17 like devotional programming whereas another would, and it'
18 t bet benefit. tbet's to be derived. And I think -- again, I

1 9 wo»1 d v ai t ei"ata t bet 'I think the point CTC hes made, and Nr.

?0 Penn-dy has made, is that they are: doing programming,

originel programmi ng, and I think thet.'s to be commended, end

22 i.t doss add, on those systems they are on, a certain benefit.

?3 But that is a small part of the universe'

very small part of the cable universe.

0 And I getber your testimony is that the Settling

(20?)?34-4433
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1 Fievotional C1aimants ara conferxing the same kind of benefit

d'or a 1.armer Un,iverse?

Vas. Tt-.'s a matter of being a national program

t..'hat can be seen anywhere in the United States versus having

coverage -- you know, being seen on stations throughout the

6 United States that are recarried by cable systems versus

7 having covexage in a rel.atively small area of Florida.

Q How, t..he t.hi rd ma jor criteria is harm. Are you

9 familiax with Itr. Fennedy's testimony about the difficulty in

".l0 doing direct mailing to those who watch on distant signals'

A V'es, ): am. T. ~cad that carefully, and ): find that

12 most. Christian broadcasters develop mailing lists. The main

"L3 argument: was that. lack of know1.edge of where they are carried

14 pwohibi.rs t.hem from doing mailings and soliciting support.

Tn act»a1. fact„ most xeligious broadcasters chat

16 T'm fami)iver ..ith -- and CTC may differ from this, but the

l7 ones that ):'m familiar with -- do not do general mailings

18 apart from a mailing list they have developed from those who

1.9 have ca11ed in, and t;here's nothing prohibiting a viewer

?0 being carrieR in a market that CTC was unaware of -- there'

?) nothing prohibi ting them from ca).li ng in. So, certainly, on

22 t:hat.. baai s, a mai1ing list can be developed. There's no

?3 reason that it can't be developed.

The issue of harm, though, was that not knowing the

? ) pommunit'ce that they ware i n, pr asumebly then, they could

(?0?)234-4433
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:I not do generaI. maili.ngs, such as zip code mailings and

? mailings in so-c"e1.led tip-iv sheets in the cable billings,
3 0'e montb1.y cable billing. And in that case, it's not so

4 m»ch harm as real:Iy a lost opportunity, potentially lost

5 opport»nity, 0'o~ additional fundraising, but being carried in

6 a distant. market doesn' per se limit them from fundraising.

7 In ot:her words, someone who i.s in a market that they are

8 »netware of, who col.ls their number, is going to get an

9 answer, anywhere in the United States.

And, so, T. tbink thst the issue there is the harm

"I I comes abn»t more thro»gh loss of potential additional income,

12 but not reaIly .Ioss of basic income. In fact, I would be

13 int.c-..rested in knowing the extent to which CTC does mailings

beyond those people who hsve called in to them and more or

1 Pss indi cat ed av i nterest i n being on a mailing list. I

1.6 have no way of knowing that.

Q And bow does a producer like CBN learn when its
'38 programs are being carried?

Me*.11, the way we control that issue is, we require

20 stat-.ions -- same of t.h3s carry our programs free, some of

wh 1 c'„h carry A I IV'l ograms for pay, some o f which pay us for

car~yi ng pr ogrsTAs -- t hey must sign a contract with us, ox a

23 let=t er o intent, so that we have a record of who is carrying

24 us, and we work very hard at that, to try to maintain a

25 contract:ual relationship.

(?0?)?3d.-4433
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IOn any case, if we have no written contract, we

2 certainl.y have a verbal agreement until a written contract.

cen be achieved. 'For the most part, I think we have very

4 good control of that: so& t:. ot thing.

You'e ~sad 'fir, Fennec3y's testimony, and you

»ndet"stand that he doe. not maint:ain such contracts?

A Right;.

CONtITSSTOH'ER AGUERO: Or. Clark, How muCh is your

9 percentage in the following license? Xf you have ten

10 stations, how many st ati.ons are you giving the program for

11 free „. how many pay you; how many do you pay them, more or

1.2 l.ess? Qo yo» have any

'THE 'NX"PINESS". T et me explain one thing. Xt depends

14 whar program we 're t.al.king about. Tf it's the 700 Club, it'
1 5 pl" obabl y Rbo»t 80 fj&l cf nt paid we pay

COHtIXSSTOtTER AGUFRO: You pay them?

THE MTTtfES8: Ne pay t.'hem, for the 700 Club. For

18 programs like Super Book, Flying House and programs like that

1.9 are syndicated, and the payment is often in terms of trading

20 against free time for the 700 Club.

COI 6 tT S STONE% AGUERO: Trading?

'PHE N1714RSS". Yes. 'Xn other words, we'l give them

23 those programs to run free if they will, in turn, run the

24 700 C3»b tree. And, so, t'here is a dollar value to that--

&5 ~amely, what we don't have to pay to clear the 700 Club.
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'Phere e.re cases, though, whexe we actually sell

2 syndiceted programs to stations for one, or two„ or three

3 plays, end T dan't have thase at hand, but I would say,

d. generally speaking, thet in the case of the Club -- and this

wo»lcl j»st.. be a guess -- 70-80 percent wauld be paid, the

6 nt;hr r part would be treded. Tv the case of . Super Soak and

7 Fl.ying Rouse, the percentages would be the opposite -- the

8 vast majority wauld pey to use those programs, and that's the

9 way i t: br eeks out..

UP. ar R st'il 1 successful ly selling a soap apex'a g

31 which we ha~ e 875 episodes of, celled Another Life. That'

1.2 fnr pay ar for barter against pay. So, it would be the Club

13 t'et primarily we would pay for syndication whereas these

1 4 other prngx arne, we wauld derive revenue ei ther'irectly or

15 indirect..l y f or, but I ' sox ry, I don ' have the exact

1 6 percale t
CON!IYSSTANFR AGTfFRO: Thank you very much.

BV I~tR . GOTTFR3 8'9:

Q Ax.e you awere of any peyment ever having been made

20 ra e ceble syst;em who was unwilling to pay for distant
? 1 r arriage of nne af your programs?

2? A 'fIa, wr-. c3o vor. pay cable systems. Tn around 1986 g

23 t..ha CRT'ebl e 'ff~twazk bene» charging cabl.e systems.

Q "Phet. ' far the cable network.

That ' far the cable network. No, we have not. paid

(?02)23~-4433
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1 cab3.e systems ro carry our programs.

Q So, to the best of your knowledge, any royalty

3 that's reported in this 3'iarson study, as having been paid, for

4 t..h" Settl ing Devote onal programs, was actually willingly

pR3 8?

Ves.

Q 'Phe c~b1e system may not have liked it, but. they

8 paid it.
That's right. Whether it. was happily paid or not,

10 I coulan'r say,

Q Dr. C3~rk, just before we finish, I think we'e

gone through -- Exhibit Uumber 1 is your testimony to this

1.3 Tribunal, is i-.hat correct?

A, That s correct.

Q And the declaration on the last page of Exhibit

16 'fl»mbHr 1., is thar. your si gnaturr-:?

17 Ves, ir. is.

Q And t hi s t antimony i s t o the best of your

19 know1 edge, tr ue and corr.ect?

20 A Yes, it is correct, with the permission to make the

21 one correction so that we are not depriving the CRT of its
necessary funds to operate.

Q And 'Exhibits 0 and 3 are part of your testimony,

24 and we 'e discussed those exhibit s.

A, That s correct,
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j'JR, GAVVFRTFD: I would move that this testimony be

accepted as part of the record of this proceeding.

CHAIRIJAN ARGETSINGER: 'Pithout objection, it will

4 be so entered.

(IIhereupon, the Settling
Devotional Parties'xhibits
were received in evidence)

IIR. GOTTFRIED: T. have nothing further. Thank you.

CRATRIIAN ABGFVSIl'JGER: Commissioner?

10 COIIIIISSTOPER AGUERO: Only one question, Dr. Clark.

1 "l. T rema.mb& r i n the nrhev proceedi ng, that you mentioned that

CVC;"as ~n t i t..l ed to between 8l00 and $ 1, 000. In this
13 testimony ynv sai d they are anti @led to only $ 3.00.

I,"ny don ' you say in your testimony the di f ference

1.5 between 41,000 and ~0'3.00?

THY. 'WTVNFSS: Yes, I do recall that. The point I

17 was trying

CAITMTSSTOHER AGUERO: This i s just, a question for

19 me to be sure CTC requires from the Devotional Claimants

20 THE NTVNESS: Vou'te ~eferring to page 3.'?

COIINISSTON'ER AGUERO: Page 1, yes.

VHF. MIVNESS: Uhat T. was getting at bere is that if
1noked at th". total un'erse of syndicated devotional

programming, programming viewed as distant signa1.s, and we,

?5 in fact, co»1R measure. t'hat entire universe, which we know
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1 for various reasons the limitations of the studies and data

ve heve in hand and so forth makes it difficult to do, but

3 t:.he date we have here exc3.udes Devotional Claimants with

wbich we'e settled. It also excludes some claimants who

hav~ not mac)-: any c1aims, b»t. if the entire universe could be

6 assembl ed, T think we '
c in'he t the CPC claim seen in t'hat

7 centi v.H universe.-., wou3 8 not justi Wy much more then a nominal

':That. I said last time was $ '.I.OO, 81, 000, I would

1.0 consider that a nominal amount in this situation. And I

1.1 wasn', trying t.o define for. the Tribunal what was nominal,

1? b»t I thinIc i.t' very c3 ear that, while these folks are doing

13 a Fine job where they are there in F3orida, with the stations

t hey have, i n Hctval fact, their carriage as distant signals

1 5 is a nomina3. emount re1.ative to the total devotional programs

l6 that ere being carried as distant signals. That's rea13.y

1 7 what 1 wes tryi ng t o say,

And T '3 prefer not to f iz an amount, I think that

19 the Vr ib»nal c".er tai n J y has the ability, based on the total
?0 »niverse of programs beyond just devotional that you look at

t.o determine what that might be.

CHAIRMAN ARGETSIMGER: Hell, Dr. Clark, somewhat on

this point -- an&3 I don't want to get into your strategy of

?4, why yo» presented your case in one way or another -- but on

?5 page 7 when you talk about the fee generation and you

(?0?)?34-cL433
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1 indicate that it wo»3.R have br en l.ess if you had put the

2 nther Rett3.ing Parties in there, I'm just curious -- you are

3 Leaving it to »s, of course, to figure that in.

THE WITNESS: I do not know, and did not ask, what

5 the settlement was with the other parties, so I can't fix

6 that, but it wou1.d certain1y be -- if those had been included

7 here in this calcular.ion, 3: think it's clear it would have

8 dec~eased this substantial1y, and I would estimate around a

9 quarter of l percent.

CRAIRUAN &RGETSItTGER: Mell, you probably could

3 1. have done that wit hovt even disclosing what your settlement

l.2 was wi th the other paY't i es ~

'PR"F. MT'PNFRR: Yes. Me1.l, I don't know what the

1 4 sett1 ament waa

CRATRMATT ARGFVSTNGER: Right. And, of course, we

16 don't either. So, to sum up what you'e saying, you'e being

'.l.7 a 1.ittle generous here with your figure, that's your

3,8 pnsm ti on.

TPF, UT "PNF.S R ." Yes .

20 CHATRllA'8 ARGETSINGER: General Counsel has a

? 1 qu es t i o'Q ~

HR . CASST. FR: D~. Clark, on page 6 of your

23 testimony, you say the Settling Devotional Claimants

24 genaratar3 81,473,000 in 1.987 royalties?

THF, MITNERR: That 's correct.
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1TR. CASST ER: Is that strictly the basic fund'P

'PRF, MTVTjESS: No, that is, I believe, all three

3 f»nds

TTR. CASSLER: T ster on in your testimony, you'e

5 said that compared to that, CTC on3y generated .36 percent of

6 the basi c fund snd rero of the 3.75 percent.

VRF, UTTTTESS: 'They generated no 3.75 percent fees.

TTR . GA'PVFRIETT: T t hi nk that ' two funds.

TTR.. CASST.ER: The 81 . 47 mi 1 1 i on represents two

10 Funds.

NR. GOTTT"RIED: Basic and 3.75. He didn'0 break it,

1.2 o»t for vs. It's actually total fees generated,.

THE tTITTTESS: That's my understanding.

TJR. GO'PTFRIEO: It may even include Syndex, but.

"I5 it's whatever number CTC used„ we used.

CHATRMATT ARGETSITTGER: And this, of course, is

17 di fferent from the actus'3 award that you xeceived for this„

'.IA that the Devotionals received -- this is the fee generationi

TTR. GO'PVT RIFE: Wel I, interestingly, it' quite

20 c1ose.

O'RAIRTTiUT URGE'PSIIK'ER: Yes, I got. confused because

thHy Rl" e p1 ose ~

THE WIVtl'ESS: It's close. Ny understanding is this

24 br'ks out ro»ghly 60 percent regular fees, 20 percent 3.75

end 20 Syndez, but t..hat woUld be a guesstimate. I w'ould have
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NEAL R. GROSS
1323 Rhode Island Avenue, N.P,.

TJashingtov, D.C. 20005 (202)232-6600



to do some morc Rigging, but that was my understandi.ng of how

2 th~ s ree was generateR.

TTR. CASST'FR: Dr. Clark, you say on page 10 that

t.hey would obviously bave to fit. somewhere in between .36

Fi percent anR ~era percent, but if you took $ 1. 47 -- 81.47

6 milli. on represents the total amount and the f igure you used

7 for CTC represents the total amount, wouldn't the .36 percent

8 apply, anR you wouldn't have to lower that to zero, somewhere

9 bet veen that snd zero.

NR. GOT'PFRIED: But it says zero percent. of the

1I entire -- or the 3.75 fund. T see what you'e saying.

ITR . CARRIER ". You see what I 'm saying'? There ' a

1 3 probl em in the. compari sons her e.

VR'F, TTTVNFSS: So, what you 'e saying i s, . 36

1 5 per cent. or 1 ess of tb~ ant.iy.e f iind'?

TTR. CASST.,FR: Yes, in order to make the comparisons

17 aperate between that and what you offered an page 6.

'PRE HIPNESS: Right. I agree with that. That

19 would be carrect.

CRAIRMATl ARGETSITQGER: Cammissioner Daub, do you

?1 have: any comments'

? '9 COTTTyTTSST.ONER TlAUB".No.
CTTATRNAN ARGETSINGFR: Commissioner Aguero?

CONIlISSIOTlFR AGU'ERO: No, 1 have no more comments.

CHAXRITATJ ARGETSITJGER: Nr. Kennedy, would you care

{ 202) ?, Qd.-hd.3 '1
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l.lR . 'FFNNF13Y: Cou3 r3 we take about; a five-minute

3 br eal.?

CRA3:RMAN ARGFTSINGER: Ue certain.l.y can.

(T'hereupon, a short recess was taken.)

CHP, T.Rl IAl'J W RGF.TSIl'JGF,R: I lr . Kennedy?

CROSS-EXAMINATION

'RY llR. T F.lJITET)Y",

Q Dr „Cl ark, t:.he NPAA-Special Nie3.sen Study t'e
10 Sett1ing Devotional C3aimants are basing their case on is

11 made up of 3.19 broadcast st'ations carried by distant cable

syst.ams-

Ot t hose 11,9 st;at.i ons, do you know how many were

1 4 spep!i a3 ty stat.l ons?

A I really don '. know how many were specialt'y

16 stations. I haven '.. 1ooked at that part of the study. I am

1.7 familiar with one st.ation, it's a CBN station, KXTX, that. was

1 ll a speci a3. ty't:at:ion

Q Uas it in 3.987?

Vss.

Q Okay. During your direct examination by lIr.

Gottfried, T got the impression that you don't realize that

23 O'PC reaches out beyond centra3 Florida, is that correct.?

'l$o. Vhat T was saying is the recarriage of CTC is

essentially in F1orir3a. Llhen you say reach out, do you want

(20~) 238-rid'l3

MEAL R. GROSS
l323 Rhode Tsland Avenue, N.U.

tea sh1 Tlgl on l3 t p000 {202)232-6o00



270

1 ro def i ne t hat?

Okay. Recarriage, basically, is what. I'm saying,

3 on distant stations.

Nell, whatever the extent, the fees generated, I

5 think, are pretty clear, but it may reach into northern

6 Fl. o~~ da or ao»t her n Plot ida.

Q Can T shn.. you CTC Rebuttal Exhibit IJumber l0,

.~hi cb .~a." i nr'1»dad i n my t esti mony. Qo you have that before

9 you?

ll'o, I don ' have t hat.

Q (Randing document) It's the Larson report of

I? distant systems. Here is IJCLF. The number of subscribers

13 di stant. that. car ry or pick up J"CLF, how many is that?

Tha number of. s»bsr.ribars & s ?9, 837.

That's in central Florida?

Go down to IJRl"T, which is in Jliami, and how many--

l"orty-thr".a thousand one hundred two.

19 Q Lai '". go i=o California, Concord, California, KFCB,

&0 and t.:hc-: toi.a1 n»mh-r of distant subscribers there?

A T'FCB is '3.3'?,532.

Nhat about HCl"C?

23 Sixty-five thousand four forty-eight. PJow, CPC in

?d Ch~ cago and Concord, what you are doing with them is

?5 assent i ally exchang~ ng programs, right'

(20?}?34-44'33
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lid, not that I know ot'.

r o» 'ra not. carrying a program for them so that they

3 can c..arry yo»r program?

1 'm nni-. fami1ier ~~it h that, no. I don' know that

f Ar s»re ~

Ue1l, my understanding is that you trade programs

7 wi ih J-.rry Rose and with Ron Raus, their flagship program,

8 C'al i f orna a 'Ponighi-., so that they will carry one of your

9 pl"ogrems

n I don't know that; for a fact. That may be but,

whatever, it's irre3.event. Ue do extend out beyond central

1 ~i F 1 or 3. d a .

Th'. point, I'm trying t.o make is, what would be more

re1vant. i s the e t ent: of programs on t'hose two stat ions. Tf

1 i it ' a one e-a-week progr am that you 'e exchanging and that

1F t h-".y ara cari-ying, that ' one thing, but if you are, in fact

17 -- ii= t;hey are carrying large blocks of your programs, then I

3.8 haven't seen any evidence of that -- it's possible. I don'

19 aay it isn'., ter. Kennedy, T just haven't seen evidence of

PQ thar„,

O Okay. You ment.ioned in the lest proceeding at

22 t-.r anscri pt page 5'.?, that the Special 'Hielsen Study was a

~3 "si --cyc1 e study" . Uo»1 d you ezp3.ain t'o the Tribunal what a

&4 si;-,-cyc3 e study is?

Okey. The tli e1sen Study, es I have looked at it

( 9 0 P ) 9 i 4- d. d,.'1 3
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1 agai.n, is for sir: reporting periods -- the four so-called big

book."- and t.he two so-called, small books -- now, this is my

3 understanding -- and i t takes all of the periods in all of

the TTSA, al l. of the DNAs as they'e called, which are the

5 m-".t ropoli tan areas tnat make up the television universe in

6 t h". Un i t ed St a r es, t hey look at all of those, they look at

7 al 1. rha di ari,es, ana in t'nose diaries they separate di.aries

8 t:hat ar~ c.abl a vi ewers

o f now thevves t art'&el ol] t'with tbe»ni vexseof
t 0 all di a~ i "a ror a I 1 the TlNAs, and basically for each rating

1 j oeri.od yo» will have, in every market area t.bat ' measured,

ro»gh3.y 200 di arias per week, for the month. And what that

1 3 total.s now for the entix e universe, I don ' know in diaries,

14 but it. ' t'ho»sands and thousands and tbousands of diaries, as

1.5 oppos-d t o, say, a national rat'ing sweep that essentially

16 l.ooks ai.. peonl e meters, meters in homes, and they look at all
17 these dia-r i es., and then tbey separate out those that are

1 8 viewi ng on cabl e..

Raving done that„ they then look at. cable viewing

20 ot distant: signals versus cabl= viewing of local signals, and

21 t:hey look at'istant. on3 y viewing, and rhe stations were put

i n rhe sr»oy based on those t hat: had 80, 000 or more distant

vi ewars„That 's more or l.ess my understanding of how the

24 h»ge»niver se was narrowed down to cable only distant
25 viewing.
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And they l. ook at the di eri es i..hei. are generated,

the rho»sands end thousands of diaries that are generated for

3 the si-.~ ret.ing perioas during the year. Some markets, as you

know„ are not ret~c3 in what. are cal.led the smal.l books. 'I

5 think 'rhe rop 30 markets only are r ateo. for the small books

6 ~.hereas the nati onel ratings, the so-called four big books,

7 ere done for t..he entire country.

Q During each of the six individual rating periods in

9 1.987, di o the Nielsen 8tuoy teke its samples from the same

10 119 stati ons?

Ws whe t? The same es

A The same 1 19 stations that were chosen, were they

13 the sama sterions in January that fiDished up in November'

Tf -- the only change would be -- T. don'0 know the

3,5 answer ro your qu-".stion. t~iy assumption would be yes, but e

16 Cev~ai; 7 Wo»1 d gi v~ i s, tha only way it WOuld Change iS if
somehow 'rhe RO, 000 s»bscr i bars tnat was the cri teri a cut -of f

18 set. by i7~ elsen -- ac i »ally set by the, T think, HPAA, who

19 commiss~ oned the study for Nielsen -- if that 80,000 sub

90 changar3,, i=hen it ' possible that the universe of stations

changed from time one to time two to time three but I don'

2 r. know

1 wouldn't think there would be substantial changes

unless one stai-ion was increasing dramatically in its
~5 cerriage on cable systems, and that's possible, but I'm not

{ +0+} +34 443j
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aware oi i t.
Q Okey. In going through the Special Nielsen Study

3 oi= aarh of the six Settling Devotional Claimants'rograms, I

4 not:icH i..hat some programs appear in a couple of those ratings

5 cycle~, ski.p a cyc1=. ov. rAo, and then show up again, or maybe

6 j n =orna c" sacs not: at; a11. Can you ezplain why that would

7 happen P

A There are a number of reasons for that, probably,

b»i-. i..o give you -- I mean, I can hypothesize why that might

10 be, b»r. T don't rea31y know why that i.s. I mean, I can',

rel l you r'ne azac r. reason.

Ana reason is, rhere i.s a change in stations, the

13 stat..iona t'ney are on. Anot;her reason is thai. -- and I have

1.4 alluded i:o this in some of the things I have written -- there

15 js pret..ty good evidence, as we have gone and looked at

16 rliav j es, rhet the t ecal l. -- diary data is recall data, and

17 we'e t..alked about tnis before the 'tribunal before.

Thimber one, it:'a typicall.y supposed to be done when

19 t.'ne person is viewing, or shortly thereafter. In actual

20 fac".t, most diary keepers often write down what they watched

21 if not at i-.'ne enrl or the evening, sometimes at the end of the

?? wF. pk

he nai. ef f ectis that the r call is often
&4 imperf. ct:, anrl indepero=.nt stations are of ten not properly

rc—:ca11ad. And there have been some studies whj.ch show that

{?0?)234-4433
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1. when you begin to meter, put meters in the household and

2 meas»re ecrual viewing, the viewing of independent stations

3 gn;-a up siani f icantly.
"Pha net. effect or metered data, or people meters as

rhay wer e ca11 .. d, was r o r educe the overa3.1 rating for

net." oak programs, and the reason fox tha.t is there is, in

7 facr, a ')or more vi ..wing of independent stations going on

8 than diary data shows.

Now, I'm not sure if that's the direction you'e
1 0 moving ~~ i t'h your question.

0 Tn t.he transcript of your testimony last October,

I2 on page 43, in speaking of the Special Nielsen Study you

1,3 st;at;e "Tt.'s looking at 119 of the largest stations that are

1! recarried on Form 3 systems, so it is looking at better

1R programming and making e. survey based on their programming in

16 si:.. rat.in'eriods of the year".

Ry that st.at:ament, are you saying that somehow

18 CP»'~ programs, or the programs of the Set tling Devoti.onal

19 C.'laimants,. are bet:rer then ours because they appear on larger

20 stations?

A 'Uo, T. wesn't making a statement as to the quality

of programming. 'What I was -- there is undeniably -- what I

?3 was getting at there, T think -- and I haven't reread that

&4 tesi.imony -- hut what: I was getting at is, these are the

programs that are more widely syndicated and distributed
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ner.iona1ly.

I think that:. there would tend to be a correlation

3 b~rwe=.n national exposure and qualit y, but I 'e already said

4 i.his morning that I think, &fr. Kennedy, in terms of my

awareness, you'e doi.na some of the better programming being

done hy l.ocs3 Chri.stian stat ions in the country.

0 Now, Dr. Clark, on page 2 of your rebuttal
testimony, i n t he firer. sentence of paragraph 2, you make a

sratement "The Larson data on which CTC bases its claim, does

not. provide any basis for the Tribunal to make a time-based

gene*.r ari on award to the respect ive claimanrs" .

AiR you personal 1 y wv i te that statement?

1'1o, T didn ' n i te it, but I revi ewed this entire

1 4 document, and made signi f icant changes in i r .

Q Can you explain what you meant by that, that we do

1.6 not provide eny basis?

A The T arson deta cavnot.. provide a basis because the

18 'tribunal has said that time-based fee generation is not the

only basis for making an award. Moreover, it has been

&0 establi s'ned through other testimony, that there are problems

with the Larson dat.a, rhat it's imperfect, at best, primarily

22 relared to its reporring of carriage of signals as distant

sign R 1 s ~

Okay. Vo» just got; t.hr ough telling me about the

25 'Uiels-.n Study where the diaries are kept, and you have
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inc3icar-d that that, roo, is probably an imperfect study.

Q Further do.".n in that same paragraph, you also

ment~ on that bee a»se of some "inaccuracies" in the Larson

5 data, the Tr..ib»ne3 could not rely on i he data to make a time-

6 RRR''.d f Hp. QenH] Rt 1 on award .

Dr yo» remember what those inaccuracies were?

Thv rssntia3ly r lated to the fact that it's very

9 rl~fr"ic»3.t., if not. impossible, to establish with perfect,

'.I0 precision, if you wi13., the recarriage of distant signals.

1.1 In other words, look at a given time segment in a given

12 marl-.er. where yo» may have Leave It To Beaver being carried as

13 a distant. sign~1, being shown by a local station in a local

3.4 market., and b~~ ng shown by a cable network. It could all be

1 5 T. eave It To Beaver. The q'uestion becomes, what, is distant

16 v~ swing and whar. isn'? And that kind of anomaly which, in a

3.7 »niverse of television programming, is potentially, at times

l 8 ~t. 1~est, very 1arge, i s dif fi c»3 t for anyone to get a handle

on.

?0 Now, the day may come when every single television

?3. bo»sehold in %meri ca is metered, through one means or

another. At that point, it will be possible to know--

?3 Reaven help us in terms of its intrusion into our lives--

24 but it will be possible to know exactly what everyone is

25 watching and -- I mean, I 'm told, for example, there are even
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d-".vi oes thRT. csn sense how msny pea@1 e are 'i Tl flotlt of the TU

? set -- b»t to get back to i.he poinT.', the point T 'm making is,
3 in scn»sl teer., nhe universe of viewing at any given time,

4 the potential viewership in any given market, given over-the-

5 sir, on cable, di.stant carriage and so forth, it gets fairly
6 complicated.

Q I guess I di,dn't make myself clear on my question.

Vhen ya» menti oned t'ne i naccuraci.es that was brought out from

9 the last. testimony, did yo» recsll what. t hose inaccuracies

A 'That I ment ianed'?

Q 't'fo . 'Ph e Se t t3 i ng Devotional Claimants say that

j.3 thet';-'rtcc in acyl ll s cl es Vou ment i on in your testimony, down

14 towRrds the mi de l — of the page, "There were grave problems in

15 the eccurRoi es, and because of these inaccuracies the

J6 'Pri bun e 1. co»1 d nat rely" . Do you remember what the

17 inaccuracies were P

A R-yond just what I'e said to you„ no -- that
19 T arson is 1imi ted in his abi lity to recapture this kind of

&0 dst e Rnd to sort it out, and that 's essentially what I'm

Rll»di ng to ther e.

Q So, are yau saying thst the stations -- that same

23 of t he st eti ons that larson pi eked, were actually local

~d instead of di si ant?

l&o .
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Q Just to cl eat. things up, that is basically what

happened in rbe tc stimony.

don'i= know how to respond to what you are saying.

4 Repeat your auestion, vow, i.hat Larson is saying

Q T&ben the Sett ling Devotional Claimants were cross-

6 ezemining Thomas Larson, they found some inaccuracies in his

7 ~apart. And hc- had li sted some of those stations -- Ãh3 te

S»l gh»r Sgv-i.ngs, i n parti c»l at, from &JOAY -- as a distant

signal wh"n, in Rctual fact, it was a local station.

1.0 And what T.'m saying is -- what 1 was wanting to

lead up i o -- do you know what type of systems those

12 inaccuracies were? Here they Farm 3 systems? Form 2'? Form

1 3 1

14 isa, I don't know that.

Q For t be record, I will t ell you that those were

1.6 Form 1 or Form 2 systems, t.'hey nacre not Form 3 systems.

UR. GOTTFRIED: I object to that. The recard will

1R show that at lea."t: one of them is e Form 3 system, and that'
'.I 9 ca~ri age o f the Santa Ana sys t.em by the Camark llo Cable

20 Sysi=em, b»i the record wil l. speak for i teel r".

O'PAT'RMZ 8 ARG'F.'PSTNGFR".Are you withdrawing your

?2 objc=ctian the-.n?

MR. GOTTFRIED: Na, I object far the record, but.

?4 the record will -- the record cannot be clarified in the way

t:hat; -- we would object. to having t;he record clarified in the

(~0?)?34-4433
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way that. 11r . Kennedy is suggesting.

1.1R . KF.TITIF,T3V: T. wi 1. 1. show you that i t does not

i n~lude any Form 3 syst-.ms, from the repot" t t.hat 7 got

4 TIov&.mbHr t-.he cI th, the 'K'PRII system that is in refer ence to

here, does nor. show anything 1 ess rhatt Form 3 systems.

Now, if you are referring to something from the

7 August report, that might be true, but I'm talking about the

It latest data that we have here.

CHAIRITAN ARQE'FSITIQER".Nr. Kennedy, are you

l0 int ror3uc" i ng some

I'TR, K'FTCTIEDY: ~8ell, I 'e already -- CTC Rebuttal

1, 2 Elhi bir. TIumber I 0 is already part of my rebuttal tes timony,

and ~r does nor. include any -- on KTBN they do not. include

1 4 any ~ysr&-«s oth&-r rhan FOrm 3, On thar. parrioular Starian.

MR . QAV"pFRTFTl: 'phat ' my objection, whether one of

rh~. s r a r .I nn~ i ~ r~porred as payi na 'Form 3 royal ti es is not a

17 Rl s&:anf. '~ &anal

HR . c",FTTTTFT)V: ';Iil. 1 we b&& get.t ing i nr o rhis t.omorrow

1 ct w'nen vou cr oss-a~-.am'e me then r

rO'P'PFRIFD: I'Ir. Jacobs will testify that it
i sn ' a Form 3 sysre«&

1TR „0",F.TTTIFT17': Okay. Uel I, I 'l. get into that. with

23 him 1 ster then. 'Phat's all righr. I'l go on with Dr.

24 Clark's testimony, if I may.

8"v I'IR . KET INEDY ."
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Q At the top of page 3 of your rebuttal testimony,

? yo» mention that; the systems caxxying CTC's programs

3 r epr esenx. a small rr.ac tion of the total universe of systems

4 which carried devotional programs in 1987.

On yo» know how many distant systems carried Xn

6 'Pouch IIinistry in 1.987?

Uo.

Q On yo» know if it was large or small?

I,"ell, hy compare son, it. seas certainly more than the

1A systems that carri ed CTC.

Rot~ do yo» know t.ha t?

77e'l1., I know that beca»se it's a nationally

l3 syndicated progxam t.hat is carried by some of the stations

1.4 which are typically cat.ried as dist.ant signals.

Q The tIPAA.-Nielsen only shows it on three stations.

16 'Ph~ Nielsen ROSP only shows it in six markets, X believe.

A Pall., it. wo»ld depend on what stations it's on,

1.8 whethex it wo»ld genexate dist;ant carriage.

Q So, in the »niverse, would that be large or small,

?0 i.s my cL»sation. Tn t.he »niverse that you'e comparing CTC.

The »ni verse wo»ld b-" the number of cable systems

?& that. are recaxrying the program, and I don'0 know exactly

?3 what. that is tor Xn To»ch Ministries, but I -- my suspicion

2~ woul.d be that it would be a significant number of systems,

25 based on its carriage by major stations.
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Q Do you have any idea how many distant subscribers

Tn Vouch reacbes?

No, T dnD'r..

Q Row abAll t any of the others? Opal Rober ts?

5 Richard Roberts? 01 d 'Rime Gospel Hour?

No. Nel1, I mean, I'e looked et those numbers

7 from the Nielsen StUdy, but short of having it in front of me

8 here -- I mean, T. can'. recall those for you.

Q I guess what I 'm trying t o get at is, we 'e trying

10 -- t he stet ement was made earlier., let's compere apples with

3.1. app1-"s, aod CTC shows that we reach about a half a million

1.2 d1 st:Rn r. subscri bere . And T, was trying to f igure out how many

3.3 dist:ant subscribers some of the Settling Devotional Claimants

reach, so we p3.eked

A Uel 1., it would be millions. I mean, it would be in

i 6 th-" milli one.

17 Q Rut: we hav". no proof of t het.

A Mell, the Nie'j sen Study dei ails that. I mean, we

1.9 haven't entered that here, but it's certainly there.

Q Now, on page 5 of your rebuttal testimony, in the

cent er of the page, you state "CTC has shown nothing about

22 the re1ative value of its programs compared to those of the

~3 Set:tl~ ng Devotional C1.aimants" . Did you write that
st.a r emen t?

?5 A Yes.
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And is that an overall. general view of our case?

ilel.l, the issue of benefit or market value has been

3 established by the Tribunal on the basis of Nielsen ratings.

4 Wy commant the~e was not related to the value of the programs

5 in terms oc religious programs, or even the production value

6 o F rhe programs.

'X we s te l.king ebou t the market. value of those

8 programs, the market value that they are adding to the cable

9 systems and, in my judgment, CTC has not been able to show

10 r el at i va mar'est vol»a in that area, but it' not a quality

11 j»dgmant on the programs, understand t hat . 1: mean, the

3.2 programs coisld ba fina programs, but you demonstrate value--

13 as th- 'tribunal. has made it clear, the ratings are the best

14 way to demons trat:e value.

Q Xn the past, you have been a critic of ratings.
That's true, but. whet X'm saying here is that if

17 we 'a going t o f ol 1 ow t'e 'tribunal ' criteria, one has to--

18 one has to fol low the criteria that 's been set down here, and

19 based on t:he criteria set by the Tribunal, the -- you know, a

?0 program out there for an hour, on one station that has one

? I view%"r at: 3 ". 00 a . m ., doesn ' hava t'.he same value as a program

&? tha t-. ' on another r st:e tion t..he t has 80, 000 vi ewers at 2: 00

?3 p.m or 6:00 p.m,

One hes to look at the relative audience that is

r el. a ted i-.o that, or some evidence that people are viewing,
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and the s is -- T haven'0 set the criteria. I think that

there might be a better way for the Tribunal ta fix its fees,

3 but: that's not the issue at question taday.

Hhat we are looking at today is, have you been able

5 tn show value re3ative to all the other claimants, Devotional

6 Cl a:lmants

Q IIe3 I, t he answer. t:a that, if I may answer your

8 question, is, yes, I think we have, but the Tribunal has also

9 st.ated that the Nielsen Study is a starting point.

20 Does it a3.so state that it is the ending point'?

I can'; speak far the Tribunal. All I can say is,
the Nielsen i.s an imperfect measure. It's a very coarse net

1 3 when i t net.ds to be e fine net. for devotional programming,

24 but my suspicion is, and I think my judgment would be, that

25 if one were to project the I'Iielsen -- that the Nielsen is
26 prajectab3e, anR t itb all its inadequacies, it's the best

1 7 gleR sure wH h eve

Q Okay. lIay I remind you of Federa3. Register 54-

39 1.6246, and nn page l af our rebuttal -- I will read that for

20 yau.

IIR. GOTTFRIED: I'm going to object . I mean, I'e
22 given Ilr. Kennedy a lot of leeway. None of this has anything

?3 P o do wi t''4 Or . Clark ' rebuttal testimony, and it '

24 i nappr capri a t:e crass-examination.

HR. KENNEDy: I don't think it's inapprapriate at
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1 al 1 . Re ' tel king about:. t'ne Nielsen Study. He ' talking

? about basing everything on the Nielsen, and the Tribunal has

3 made it clear that they don't base their decision strictly on

4 the tTielsen Study.

CTiAXRTIAN ARGETSXl'JGER: Nell, kIr. Kennedy, I think

6 wh. -rF t h-. nb j act i on i s coming f rom is you are getting a

7 little bit into your rebuttal. So, if you can tailor it more

TT ro cross-examining Dr. Clark on his testimony

IIR. KENT3T DY: All right.
RV NR . K'T,,J4NFDV:

Q Vh~ 700 Cl»b i n the Special Nielsen Study, was

12 capri vd by ~1. 8i slant stations. Ni th the exception of your

1 3 nwn PRTT a f f il i a te, R'X"PW, how many of those s tati one did not

14 sHnd CBTT av envoi ce Wnr air time charges?

Did not send?

Did not send.

17 1. don't know.

0 Narc there any of them that carried that program

19 for tree?

?0

?1

'Where may have been, but I don'0 know.

How about PVL? Did any of the 13 stations carry it
for free?

Aga.in, 1: don'. know. 'K mean, it would be unlikely,

TTr. K-.nnady, that.. they wo»ld be carrying the program for

b»t i t: is possi bl e, t:harafor~, I couldn.' rule it out.
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Short of examining each station and going out and doing some

? anrt of hiatorica1 digging, I really couldn', answer that

q&)estion.

Q On page 7, paragraph 2 of your rebuttal testimony,

5 yo» stat.e "Tf CTC's t.:otal fee generation is modified, as we

6 ha1ievw ia proper, to ded»ct fees attributable to carriage of

7 T~CT,,F by t ha T~al-el and, Florida cable system, fees that cable

8 sys t.em was unwi 1 1. i ng to pay" -- are you aware that that cable

9 syst;em paid fees for MCLF in 1987'?

A Yes, but my understanding was they agreed to do so

1l only if they were remitted by CTC.

Q That was a contract that was provided. for by Group

3,3 'tf. Group T so1.d to Paragon, and there was no contract with

1.4 Paragon.

tTh-h»h. So, the fees were not paid, and what was

l6 the result of not. paying those fees, may I ask'?

Q Nothing, in 1.987 .

Uh-h»h. Rut. ~&3 t.i ma tely resulted in the station
1 9 bai ng dropped, didn ' i t'?

20 B»t.. i t: haa nothing to do with 1987.

?,1 Ri ght.

Q You used an analogy in your testimony of HXXX and

23 FYVY. Tet's pretend that CBN is a store, a department store.

Yo»»»earl the analogy alsn of a bouquet of'lowers. This is a

?5 pood t;ime of year to go shopping.

{?02) ?3d,-4,433
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So, here we have this nice department store called

2 CBH, and people go into CB'tl and they see things, and they buy

rhings an accasion, however, business is nat as gaod as it
4 needs t.o he. So, CBII is going ta put. an ad in the paper, and

5 it: says "Aftex Thanksgiving Sale, 50 percent off of

6 everything", and suddenly more people seem to be aware of

7 CRH. Sa, there it is.
Mow, I want t;a ask you a cIuestian. Does CBN have a

9 promoti ass department?

A Ob, definitely.

0 As the farmer head of the CBN Marketing Department,

was it: important to you to promote your product'

DH'Pinii-sly. Certainly.

Q %Thy'?

A 'Po i»crease audience.

Q 'Vhat else'

A tIell, that's the primary reason, to increase
18 audience. A promotion that's designed to increase audience

l9 end doesn't increase audience is not a good promotion, but--

20 sa, T think t:hat woulc3 be the primary reason.

lf there were no promotion spats for any of CBN's

~2 peag~amming, what would the likely outcome be?

?3 A 3: think tnat pramation spats help to increase

audience. That is not to say you wauldn't have any audience

25 wi tho»t promnti on, but cert~inly promotion can help to

(202)238-4d.33
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1 increase thF: Rudi ence.

Q Dr. Clark„on page 12 of your rebuttal testimony,

3 yo» »me=. a mythical station NZXZ to illustrate that CTC does

not s»fv".er harm from our inability t:o do promoti.on of our

5 product through direct mailing, yet you have just indicated

6 that without promotion CBN's product could have possibly been

7 hRrmed .

all »di ng i-.a on-air promotion. Ue don' do

promoti nn thoro»gb the mei'} . Beyond people who call us and

10 want. to be part af a»r -- request to get. our mailings, we do

1.3. not, as a ministry, promote the ministry programs just in

I.2 genHra l, mail. ings

Q As e witness for all the Settling Devotional

14 Cl~~ mant s, does that bold tr»e far them all'P

A l dan't knaw. I am not aware of anyone who does

16 what T might: call gene.ral mailings, I think I indicated that

1.7 earli.er, but it, is entirely passi.ble you do, and it would, be

'38 a good pramoi:ional strategy.

I think I-he best promotional strategy for TV has

20 generally be en proven to be on-air promotion. That's the

21 singl e best one, b»t cert ain1y mai 1 could be a useful

&2 strate.gy as we)1. Ne just don', -- we can't afford to do it.
Q Vou also mentioned that if we had required a

24 l.icense or agreement, we would then know who was carrying our

25 programs. Nhat are we to do with those stations and cable

(209}23cl-4433
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systems that are f ill.ing their program lineup with CTC's

progr ammings or CR1%' program, that'. don' bather to inquire

3 i f they have perm'si on'P

&J~l 1, ~ n our case, we rigarou sly try t'.a determine

5 who those were, and certain stations, like low-power

6 stet.ions, are not'iven permission to pick up our programming

7 unless we reach some sort of a barter agreement with them.

So, our pal.ic y h~s been to consistently try and

9 d~ scover if th~ s ~ s happening, but if you are asking my

1 0 opinion, J'7r. Repnedy, what T. would say is that you should

1l simp1.y have an understanding in the industry that these

1? people need to write you a l.etter notifying you of their

13 carri~g-"., and let that be widely knawn sa that you have same

14 wv it ten evidegc~ to s»bstantiat e the fact that they'e
1 5 car'ryi na yn». T t'nink that ' in your best interest as your

l6 network ezpands

Q Okay. J et's return to the subject of the NPAA-

18 Nielsen Study. Since you are the survey expert, maybe you

1.9 can enlighten us. 1 was puzzled by the siz-cycle rating

?0 period. Fov example, Old Time Gospel Hour .shows up eight

21 different times in February, Ney, July and J'Jovember, but we

have-.na ides what happened to it in January or October.

23 A 'Phr. explanation for that is probably this. The so-

24 called small baoks are only the top markets, and it'
? 5 pass ibl e, though unlikel y, the t. for some reason it. didn '
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3 show up in those smaller books. I don't know. I can'

explain that. I need to do a little more digging.

Q Vo» mention".d October, the last time you were here,

that in 1987 the PTT was "st.eedily being dropped." while you

5 were there. Does the Special Nielsen Survey seem to concur

6 with yo»r statement since PTL doesn't show up in 92.3 percent

7 of the s l z cycles P

A Ves, it woul.d seem to concur with that. I might

9 say that when I was involved with PTL -- as you know, as I'e
] 0 testii f j ~&9, I was a Federal bankruptcy trustee -- I was not

ipvol.ved as I wes in. CRU, in the syndication of the program.

1.2

And PTL was in a process of decreasing stations,

1.4 but: during the period I was there, fewer than ten stations

15 were actually dropped, and that would be November of '87, the

16 seven months I was there, into '88, and they were for the

17 most part, with t:he exception of -- well, even that was -- I

18 was going to say a T os Angeles station -- they were small

19 statj ons. They were not. major stations.

20 I think that. the fall-off of the syndication of PTL

Network to stations, most: of that occurred shortly after it
22 we.nt i nt o benkr»ptcy, »nder Reverend T."alwe3.1.

Q Twelve of the 21. stations that carried the 700 Club

a13 six cycles. Regarding the remaining nine stations, some

25 did not appear in the Nielsen Study after July, some don'

(202)234-d.d.33
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show up in the Nielsen report on devotional pragrams, but

they do show up quite frequently in the Settli.ng devotional

3 C1,moments'ebuttal 'Exh»bit R-5. For example, HOOR and VYTU

4 t»"om Ohi o, a»"e two of the s~ve»."al stations that follow this

T)o you know if LING%. or ';JYTV was dropped from--

7 droppec3 the 700 Club'

A tlMOR did drop the 700 Club when they changed

9 ownershi p ~ncaa dropped a1 1. devotional pragramming.

Q And ..hen di{3 tbat happen'?

I'm not. sure of the exact month, but it was i.n '87,

12 T. b~l» ~ve. Tt may have been in '86, but I think it was in

13 '87. There was a change of awnership and they moved to New

14 Tv»"sey an{3 what»»at Rnr3, as a po1icy, dropped devotional

1 5 p»-ogr amming. The other s tati. on in Indiana, twas i t?

Q 'Phot.'s UVVU, Vaungsta!sn, Ohia.

17 T dan't know the story on that station.

Q You and several others, including tbe Tribunal,

l9 have been critica1. of the NPAA-Nielsen Study in the past.

20 What ere your thoughts on the Tribunal's statement that says

21 -- T'm quoting from 54 FR l6154 -- "the basi.c criticism

advanced by critics of the Nielsen Study is that for small

23 cla3.msnts 3. t csn be capr 1c1ous ?

24 I guess T would allude to a comment l made earlier

25 wbich is, it is a net, but it could be a finer net. The

{?02)234-4433

MEAL R. GROSS
1323 RI»ade Island Avenue, N.7f.

~isshington, T3.C. 20005 {202)232-6600



l problem with any research like this is, to increase the

2 accuracy and the reliability involves such horrendous costs

3 that there is a trade-off between the actual cost and the

4 ability to increase precision for small stations, versus the

act»al cost of doing the study'

Q So, what is a small station supposed to do,

7 w I t h o'i I t?

IIell, l tbink that you have to establish, through

9 f=.= generation, theo»gh ~stings, end any other way you can,

1,0 that yo»'-re being -- numbe~ one, you'e being recerried;

1i number two, that yo» rep~esent a portion of the devotional

1 2 cl aiments, and T. think in tbet sense, you 'e proceeding along

l3 that line but„ basically, I think that the more widespread

'.l4 your programming cen become, the more it. can be recarried,

15 the better off you will be long-term.

Q And in order to do that, basically, what you are

'I7 saying is is what you said, that 80 percent of your

1.8 programming is paid, you have to pay for it to be on

19 8itferent stations. So, would we then, in turn, have to pay

~A lerger stations that ere involved in the I'IPAA-Ilielsen, before

21 w~ coul d become a part of i t? 1s that correct?

'?2 aha stations that are mostly recarried, as you

know, aiba commercia1 stations. llost of those stat ious would

24 ~squire for their time, some source of revenue. As you know,

25 they trac3itionelly derive revenue by selling spot
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1. advert.i sing, and I guess other than either paying them for

2 the time, the only other option would be, to you or any other

3 devotional claimant, would be to open up spot holes within

the progl am fol spot comTAercj a3 s „

Q T)nvs the 700 Club do t hat?

Ilo, we don't. And for the most part, with few

7 exceptions, most devotional claimants choose not to do that,

8 the r. aeon being, there is a feeling -- and I think soundly

9 based -- that whoever advertises on the program is going to

10 have some comments on t he content, and most devotional

11 programs, as you;"ell know, are of the kind where the content

is sacrosanct, literally, that there is a feeling that what

13 goes on there is inspired by the Lord and based on the word

14 of God. And, theretore, to insert into that kind of a format,

15 commercial activity, would not be appropriate.

'Though iv the pest, just as a test, we have tested

17 that possibi1i ty -- not over-t he-air but with an audience

18 and „strange3y enough, the response to the commercials was

1.9 oui te positive. Tkevertheless, we do not do that, would not

20 do that, and -- there are some programs, though, maybe of a

21 strictly musical nature, that might conceivably work in a

?2 commercia3. format, that might be one possibility, or even a

chi1dren's program conceivably, a devotional children'

?4 program, could be sponsored.

95 J1ow, w'hen you say do we do that, I'm thinking one
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P j(CPP t "I. O'A Supel- Book, l l.ying ITGUSB and. Another Tii fe.

.~TBAP comme cxal prograNS . They ~Pere sponsored cammex'c3I ally,

and are sponsared cammerci al .I y but not the 700 Club .

0 T. have one last. questian. Regarding licensing

a«TreemPnt of pra(Trams, i f ITCT!-TV contacted CBI'I and said "Pat

RQDBT t son Y&TB I 1 ke yallr progY'RTA so Tlluch ÃB Nant to pU't 3.t on

the-a1r I-or f ree", ~@hat !~~auld CBII then do?

TTTI-. d pl" QbRb I y N1" 1 te yQU a l e'ttex" say.I ng ~/hat ax'e

your pl an s? aha'r. time T~ i 1.1 you cal.-ry i t? Uha t time will you

z j n j t'? &Ad we ' "oe dP1 3 «Thterl to «YT ant yau that privilege.

Okay„ So,. a 1 icP.T3sing agreement does not

necP.RRR i" I I y 1.nvrl1 ve TIIrlney q
1 s tARt cal"recx„,

'7hR Y', R l"'I gl1 t, T.'t 3 s perITI3„ss3 on, essen.t1 ally
I ha'I". s cr1 l. I r!R1 . Ql i1ot1 f1 cat1 An,

I'IR, KPTTTT+T1y: you have c1.a3"3 f icd somP (Iuest3.ons for

mP „'7hR t ' r.l I 1 i,he cTUPst3. Qn,s 7 h.avP 7haxlk yGU

CTTA TRTQTT ~R(".F'7SlTITGER.: '7'n ank you, Dr . Clark, for

A 8 'I. ve ry '.:.' r1 e-T rlnrI I Ar( l.i-".R 'I".1.ma(1y, T)a you h ave any red3.reel ?

I-TR . GI)V'7FRTFTT: Na redl1"ect

CTTATRTT+TT +R(".F'7STTJGFR: '7h an k you.

(I;hcl"Pupan ( t I1P '4"'1 T T1ess ~pTRS P.3«cused, )

I'lR . G(1 P I FRTTTI". TTB CB11 aS Our ne..t aitneSS

;-T~ T'Pli I7. iT .~RG~.'7,~ TiTGF,R - '.T.— I r.'r Yii:— r ri t'n;— '7.~" 1 bi) AR I, I'TR

l-in I r1: nn a» -l-

( .&0)) 33/ JQ'13
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1 Mh~ r e»pon,

CRR T S'7TII4 NOliDFTIRAUER

was ca31~d es a witness and, having first been duly sworn,

4 was examined and testified as follows:

ItR. GO'P"PFR TFD; Ils . IIoldenhauer is our Ilarsha

6 Fessl -z „'Pha t won ' m'-sn anything, b»t

CRATRIIAIT ARGETRTHG'FR: Nel1, we certes nly like the

ni c e v-Hr3, bright apoare1 t hat Hs. Kessler normally favors.

DIRECT EXANXNATION

97 MR. GAVVFR'XEl3:

Q Can you state your name for the record, please.

Cht'l %t1 na Mo1 oenflauer

0 encl, whR t 3 s your occ»pat3.on?

T'm a legal assistant. at Fisher, Mayland, Cooper

1 5 encl Tiesr3Hr.

Q T think what you'e here to testify to, Ns.

'I 7 Ilo1 denha»ev, i s t he pr epee ation of what has been marked as

1 8 Fchi bi ts 5, 6, 7, R ancI 9, i s that correct?

Ri ght.

O encl yc» c3~ cI those exh~ bit s ~ t my instruction?

Yes, 'X di d.

Q Uby cIon't we start with Exhibit Number 5. Rather

23 thaD go through chrono1ogicelly on how this was done, let'
cion the -- we '.l st art on Exhibit 5 and we 'l go down the

cnl ucons.
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"Ph~ f i rat col umn on that Exhibit t P5 is a list of

Hi R i:j onH end their' ooet 3 one.

CHATRTTA'TI ARGFTSIITGER: I'Ir. Gottf ried, are you going

4 to of fer the ~pi tnt ss for voj r di re?

T'IR. GO'P'PFRTED: Oh, I 'm sorry. Yes, I mill,

CHATRT'V N ARGFVSXHGFR: ITr . Kennedy?

VOXR DIRE

RV TTR, FETITIFDY:

Q Horu long heve you be~n a legal assistant?

A S ix months -- f i.ve months .

Have you worked for. eny other. law f irms?

E as z T )leva ~

Q Mha t ~ver:—: r.hey?

T poor'keR tor trito R r. tor neys in Fe i e F ex, Jean Lynch

1.5 end She&on Phi 1 apor (phnnet j c) .

Q and whet are the duties of a legel assistant'?

Oh, God, everything. I couldn't begin to tell you

18 everything thet T. do. ';lhen an attorney needs something done

for example, r'search in this cese -- you do that. Ne do

~0 thl. Ags a L I hc- FCC ~ Rnc3 we get L I can ses

you studying lax yourself?

I pl. An to ~

Q Have you put together the exhibits or testified for

24 any oLh:r previous CRT'roceedings?

TTo, T havr- not „
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T31 0 +~Au T&."1 3 te /~au'k. test3.lYIAY3$'oursel f?

I.IA I T r1 I AD t'.

I";.hn ~iTrnte thBT'al" VOU2

A I~IT „Goi l l ri pc3 -- blJt 'I cIj cl. revieN it. Re 'Nrate 3 t.

QT1, tfle b8.83 8 Qf everest'.hi Tlg t11,8 c I cI3 (3 .

yn» peT.sanR1.1 y respansi b1 e far t he pT'eparation

A f l-ebut.. t R 1. 'F,-::h i bi. t.s R-.) through R-9'?

7 RTl1

ATlc3, Wet'e thaee dalle S.l SO UDC!PY' he C13 CPOt" I.QD Qf I"'Il",

(vn'i. t f l I PTI 2

Ves thPV "Tere,

he l ~v3 eÃ tI3ose2

HR8 vnlJ r I R~T f j.rill used CRb1R I)eta CorparRtioD. i Tl

the pR»t2

T. c1AD 'i. kTla~p7 „T. ill YloT'urP,

R~zve palJ pre T38 recI ezI3 3.b3. t'.8 Qr ci R t 8 3. D. f QrNR tl QD

l"''.T3nrts, U83. Tlg t'e TiRrsoTl cIetB 3.D l QrT110,t3.QD?

Aiher thRT1 this allP7

A t hPT 'i.hRTl thR i nne,

IIO .

iIR . FFIIIIFDV 1 VhR t ' R1 1 the vair ci j re cIuest j QT18

CIIATRIIAII ARGF'7STIIGFR: IIr. Gat t 7 riecI?

NR . GAVVFRlFF): I Ttau1 cI o f fer I Is . IIolcIeDIl auer aS a

I202}?3d — dd33
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wi tress on the;—..xhihit a prof far".d.

REDIRECT EXAMINATION (Resumed)

Rv TTR . GATTT RTT,Tl:

The f j rs t col umn, t he Stat i ons ared the Tiooations,

5 where did that informat;ion aome from?

A Me ask, d P'PL, CBTT and Old Timers, to give us a list
7 of the stations t'ha t. thei r programs were aired on.

Q encl t his i a a oombi ned 1 ist?
Yes,

Q I thi.nk you were here for Dr. Cl.ark's testimony

Il this morning. There was a question about, for example, NIDOR

10 bs ing listed in '87-9,

Ri ght'

T;Thy i a that in t:her-.?

asked t:hem i.f they were on at: al 1 dur ing that

16 i im..:, to gi vc»a thai. sta rion. And T guess et sometime

17 during that part, thi y were on.

Q tnd is it your understanding -- and I think this

19 will come out in oross -- that a oable system is required to

20 pay ror any si goal it c arri es di stant at; anytime during that
+ I perl.od?

Right',

Q Soc this wo»ld 'nave the stations on which any

program of those thre". producers appears'?

(~0~)034-4433
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But i.t doesn' include Oral Roberts or Stanley?

Right.

Q 'Phat's Tn 'Pouch. 'Phe next colvmn is the Program

FJours Pr-:r T'le" k on r=.ach of those stations. Hhere does that

5 cnmr. r 1" om?

'Pha t came a] so f rom PTL, C.'RW and Old Timers, and

7 they sent. me a li st. t:hat sai d, for example, a show was on

8 B:3A to 9:3A, IIonRay throvgh Friday, end then I figured. out

9 tha r was f i v" hn»r s pr.r week

10 O And this is an addition of al.l three programs?

Ri ght',

1.9 A And al l. of their programs, Super Book and programs

1,3 like that'l so?

Right, ev~~ything.

0 Ancl that's the second column, and then there's a

1 6 si mi 1 av r.'ol umn on '7-2, is I-.he t ri.ght?

Ri ght..

TIR . RFNNET3V: Exc»se me, could I ask a

1 9 cl ari f i cat.i on. Ibid ynu say that the. program hovrs per week

9A i qcl »dr s p~ogrammi ng other l-.hen f".BN, O'PL and. Old Time Gospel

Rove?

IIR . GO'P"PI"RTEI1: Uo, no. All their pv ogv'ams, svch

93 as Super Book and -- no, no other -- well, why don't you

94 a Aswer tha t.
95 'PRE HITNESS: Right. They sent me -- and 1 don'.

(9n9)93~-4~~3
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knaTy tne nRmes Q i. th " 1 'nGi v1 clue I, pl"ograms, 111 Ql them bu't

rhey sent me a 1 i,st ~pi t'h al1 the stations and i:he programs,

RYlcT '1 hPn i t ".&Tau I ci sRy &
1 t ke T sa 1 ~ t 8 "30 ta ~ 30 t Tionctay

I-lnr o»nh Fr -I ~&ay,, or on'. hn»r a lt~c-k, n.r

TIR TCFliTTIb„'AV: I Iui- i:hi 8 '.i i st a f program,tlaur8 per

~~" ek i nr3 i cubi-. -8 nn yo»v e~hibi t, O'RTT, PTT~ ancI O'I ct Time Gaspel

Roll r,
'PHF. TTTTTJFSS: Ri ght „

!'IR . TCF,II~gF,T3V 7.4 I 8 QQBH 'na't xncliuae any o'thex'AroAY'RTlis

~
1 8 \ hat cnr rect"?

PRE &TTTTTFSS: Right.

I IR . O'O'PTFRTFD: Tt incl ucjes ox ograms praouced by

O'FITT, 8» Cil as S!)ocr Book,. b» t 3. t cIQB871 t 3 ncluc1B Oral Roberts +

TRF, UT7TTFSS: Ri ght.. T 'm getting confused. lsn'

Sli ol-:'I RnQk pa'f i. Qf

I'IR. C'AVTFRTFT): O'BTT nrnn»c"es pragrams Other than

tn;, 700 C1»b. T r pron»c-.s S»pew Rnnl.

'PTIF, ';TTVTTFSS: Fveryt hi ng Qr". CRT&J, PTT

TiIR . Tct.TTISFT)Y: Oh,, T. see. Oh, CPTI-proauced -- okay.

'7TTF, ITcVTTFSS: All of tb.eir pxogxams.

PY TiIR . C~O'7'7FRT'FTl:

TTn~hT, I he ne~t. c" n1»mn, Ove.r 81 1 Station iTours P.er

IT-."-.I;-., T~hc-re nin that ~ nfarmation -- T noti ce a lat of them

I
't cl ~8 1 68 ho»rs. ';That i 8 t he si gni f i cence of 168

hours'

(?0?)?34-363
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'Phet means &4 hours a day, seven days a week, and

that equals 168.

Phy is that. number given'?

Because we based it on per week station hours--

how many hours per wreak a program was on.

Q And the theory was t:hat this could only favor CTC,

7 i sn ' rhat wi gbt'?

Ob, right. A hundred and sixtyeight is the most.

9 consel va tive 'Vol" us c for our f'igures

i F 'i i. turns out i-„h a r, for example -- well,

11 1 et:' lao'4 hr rc-. t c-: ri i dn 'r. c.hack w'nether EAA,T.i in Austin,

1 0 Ni nnc sr ta was act nal 1 y on 16A hours, ~ s t hat right'? Did you

1 t c".heck 'ro s~e whether it. was on P4 hours a dayc seven days a

1 4 wc.c-:kP

A J4o.

Rut ass»mi ng it.. as on, say, only '.l 30 hours, then

17 t hc= n~xi n»mber ~~n»l d be greater than 3 percent, i s that

R,i ght.

A And then the stetioD Fees generated would be

~! h "I QhHl ?

Right .

Q ~nrl n»r Fc ~s g~nc rat~re wnul d be higher?

'Uo, t:h;—: erat i on

Q Oh, t'ne st:ati on fees generated would be the same.

( 9 {j P ) 034-4433
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wo»ld stay t'ne same, but the next one would

Q So, wheD you say this was the most conservative

4 ~«r..imat.e, i s i-.hat wnat. yo» ' ~ refer'ring to?

vms.

Q T1ow, some of th'm aran't. 168 ho»rs.

R i ghr..

Q d'or ..xample, Ni tchel.l., South T)akota, KVI. T, 129. 5

9 hours. 4'here did that come from'?

10 T used a book called the Religious Broadcasting

1 1 11i rectory, and wi thi n that. t hey 1 i st several stations, and it
12 says how many hour.s a week they are actually on-the-air.

1 3 "Phr re werc-. e i ght stati ons, I be! ieve, f rom their exhibit,

14 that. T act»al ly ca'lleR the stations and asked them how many

1 5 hour s 8 week thE'$ were on +ha't 8 in Exll3 bit R 6 Those

1 6 were the onus 7 ca 1 1 ed l-.o make

Q 'Those wer e t..he e~ gh t «tati ops that. CVC had 1 i sted

Right.

on 1 ts pxh1 hi t.?

21

Q Has j t ej g'ht?

Vwl-' vp?

Ri ght.

(202)234-4433
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i T«ri yn«T c R I 1;—:d PR( h ar" those ena asl;-ed theTTI how

Rii-IT«y hAU1 s R wPP)C p

R j.gh'r,

j«T«d yau usPd thR t far C'7O ' ~xhj bj t as well as far

th «s p:.(h j 1 j t 'P

R1 ght'.

Q Tl'aw, the next QalumT« says PPrcent Programs, end

t hRt s I'I«st. T;hP r 1 1-St i-.wa T«u TTI'ne«-S, ane d j. V j.d ed by the a ther,

1 s 'I h e I. r «, CIh t 7

QT«d yc«ll A 1 A I h R t' nl I h& Qampu ter d J d7

I Il e c'ATTIj".«'I$ t Ii I d "! A 1, 'i.,

&T«rl I-h:-~ri I,he CII-;- «Qnl II«I«ri, StR« j QI1 FH(«s Gen( rated,

":",h '.'I ". Cln':s 'i hR i". & ATIIP r 1 n«TIP

Ph R i. s ««c«II«R T R«saT«, report Ue s sked «hem to da

the sRTIIp t h1ng Tar 'rhese stRtj ans 88 they hed dane prev1 Qusly

And llr. (".Rssl e«' ct«&Ps«- j oT« I t?jin)( yau were her e

'I Q«" — —
I ?1 1 s I s i:A I.R I f P+s gen e'I R 'i.eA 7

Ar«d yQ'u Ils''d I he sRTII . n«IT«I?«P,«whe11 yau d j d QTC s p

I«T1 d I: h e Tl thP IRst ca1umn, the Fees Generated,

thRt '

7 I: c" AIT«es 'F«a I «.h,P pieroei1«.Rglei Tillglt1 p1 'I ed bv I he

st.Rt1n(i I pps g "ne«-R r.pn

(20?)?3d — 4433
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Q And the Totals, t.o t»rn to the lest page of that

exhibit, were what?

A, For t:he first part of the year, 8707,762.24, and

4 t'e second half i s $ 765, 604. 67.

Oo yo» know what t;he total of the fee is'

Voii 'nave j t: some-.whercc.

Q Ts tha t on page l. ot yo»r t est j mony?

T b-.l i eve sn. Ri ght . On page 2, %1, 473, 366. 90 ~

Q Now, t» ming t'o 'Exhibi.t 'Qumber 6, did you prepare

10 this exh jbi t al.so?

A Ves, T did.

Ano t hi s — — egai n, the first: column -- well,

1 3 real 1 y, i r. ' thc r i rat two c".olumns, there ' a repetition

1 4 t'hc r~..

A R~obt..

$'lhc r.e di c3 those sta.tions come from?

That came From CVC's exhibit -- and I'm not sure of

1 R the n»mb"r -- Fxhj bi t. TT»+he r 6

Q From th-" j r oi rect. c.as" ?

From r.h- rliract casr

Q And $ o» didn '. change that l.ist at; all, did you?

t1o, T. didn '.
Q I'3ow, the next: column, CTC Program Rours Per Week?

24 T used Fxhibi t i 2. 7 used their Exhibit 12, also

from th -. rli r+r t r a. -. 'Phat shows you -- wel.l., 7 guess you

(202)234-4433
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cap t sc-'~ i t. -- h»t:r.'r;-y do the same thing. For example, one

on Sat.» r rlay, 1 0: 00 to l0: 30. 'Phat ' . 5 hour.

Anri on your Fxhi bi i.. 7, rebuttal exhibit Tfumber R-7,

4 Settl ing T)~voti onal C3aimants, does i her. show

A R~ ght. 'Phat shows now l got the total s, I used

6 i-heir ~":".bib' and added them a3 1. up.

Q Ano they di on '. have s»rh a total oo their exhibit,

toral ho»rs'?

R 1 gnT.

So, we generated this, and that was essentially to

1,1 check to mak=-. sure t.hai.. tne percentage was accurate, of total.

1 9 progl ams?

R l gh'l

14 0 Vh~ next r olumn, Ov~r al 1 Stat i on Ho»rs Per Meek,

1 5 wh.-re o id tha t in formati on come f rom'? Me 'e back now on

1 6 F.,xhi 'oi t IJ»mba-.r R-6 .

A, %ha t'ame f rom the sta tion8 These were the ones

18 where I ca3.leo every stat ion, j»st to make sure that we had

1 9 th~ right. number.

Q A nd the ne-.~t col umn then, i 8 the percen t of CTC '

21 program on ".ach or" thosH?

Rirfht .

A Anrl t hat ' just: col umn three divided by column two?

24 R i oh t., i-.'ne program hours per week and. the station

&5 ho»rs.

(902)?34-4433
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~nd is t hat. t h»-. sama as wbat th y had come up with'

TTn, some of the numbers were different, and T think

tha t; s because

o Tlell, for. example, t'-he first. one, KFCB. They said

5 it was 5 p&-.r cent; of the week, and we goi it as 4 percent.

TTi ght.

Q Vnu don ': know whv tha "r. wee di. f r» r.ent?

T ro»lr3 take a g»»as that the at ati oD hours weren'

9 ri gh t, t'h.- wa~kl y, b»t. T don '. 'know.

0 Raar-r3 nn rhe i.n f armat i nn from ITr. Kennedy's own

11 r ase as wal.l. as the i.nformation from the stations, you

bel i ave-: tha 4 parer*.nt t n be accurate?

Tti nht, br caiise t;base were the numbers from the

1 4 at:a ri one theme-.l ves.

Q 'Phe next column, St ation Fees Generated, where did

1 6 t.ha t corn- f rnm?

Tbsp came from tbe TiRrsan report ajso.

Q The Tarson report that you bad used to prepare

Vh a i-. T. ii s».d fnr my at bar exhibi t, right, Exhibi t R-

0 Sn, insaf ar zs new information had been added

he'rw:—:-n 'r.hr-: t.i mc i.ha i. t.he ori gi Gal CVC study had been done

23 and t:he numb» rs we got', CVC was given credit f ar t hose

24 3 ncreases, i s that: ri ght?

P.nr rec i ..

{~02)234-4433
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Q and t-.h, n t:he last column is Fees Generated, and how

t:hat qc nara'i.ed?

'Phs i;' i-.atcing the par c".eni'age of the C'PC programs

4 i ni-.o rh~ ix nver all st a tion f ee 8 genHzated.

Q Anrl the tntal, at: the bottom of tbat column?

ls cll3,073.55.

0 TTow, T. believe you calculated what percentage that.

8 %13,073.55 was oi the total generated by both the Settling

9 T?ar t'ies and C"PC, i s t..hat: r orwell t;?

R~ ghi., and that's .88 percent.

'Pha t: s 0, 88 percent

Q And than -- I g»ess we'e gone over this several

1 4 times. T t nl d you 'rherr was somathi ng dif ferent or peculiar

abner l I" t ha T,akal a nd r'sr 1"j are~, bu i we rlidn ' discuss -- of

1 F TACT&F, j s t hat. r i rcht?

17 'Phat s right ~

Q So, you just did a different mechanical

19 cal rul ations, tal ing that figure out?

Q T.,a i.. ' j»st go through what. ' on rebuttal Exhibit

TT»mbc=.r R-8 ber ause I think we can -- may have to clarify.
'Phe Fees Generated by BCEUF in line 1 are 833,483,

and that comes trnm Tiarson?

Rs ght,

(?09)?34-443 t
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~ed rhen the second line says Fees Generated by

T,eke I and r arri aoe of { T,F, and that ' $ 33 „1.93, aod that also

rom-;.s f rom T&arson, a s that
rough'r

2

V~s.

n Sn, if yo» take i t out, you 'rr. lef t with t he number

on 1 I nl-: 3 Cr, ~93 i s that ri rIht?

And tnen the ne-.~t 1 i n- m» I tiolies that by 25

p-.nc."-n 'r., anrl i-.h:=n i f -~;—.: no hac'k to 'F,x'ni.bi I- R — 6,. «.-e see P5

p~-"r v. n I-. nf i-.he I i n~e .ra. {".'7{". ' nvor{nams&

So, if .Te wanted to do e fee generation without

T,akelaod, it wo»l.d be %573 instead of 88,370,75, looking back

Q Vqe I est col umn op R-6 shows { LF as $ 8, 370. 757

R 3 gh'i.
~ and 'the 0 57 3 wou I.d rep j ace tha't Dumber

And how rloes rhett ~f fect the total, the Ql3, 073. 55

Tt rr d»ces i t t o %5,275.8A.

{".OT'TH1 SSTOTTFR 7 {1TTFRA. 05, AAA'P

'7TTr. &'JT"PTTF,SS ."R i rTht . 05, 975. 80.

RV T'TR . GA"O'OFR iF'A:

Q Qnd that's line 6, on R-8

TTR. I ETTTTFT1Y",Excuse me -- how did you achi eve that

{$ 0,;)036 — 4433
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n»mber'? '7har's 08«AAA -- yo» c3id I««hat noI'?

I IR . GCI'7'7FR TFD: TIO yOu ««««anr. t O e;;-p I. B in i t again'

'7I I, T«T"7TT',RSS; '7h i s i s the one l hari B herc'i me

'!! I i.l I „'7h 1 s 1 s i h «-''0 $
-'t" ha I I*'IY, GA'I. l. f 't "j eci h e 1 njecI me ««««1 t h B

Ue I-.nok -- number one is the tata1. rees generated

I'ICT,.&F «a'0&9

the 'c

caPlv-. f rOm LjarSOn,

IIR . F'FT«ITJI",TIV: Yes, T understand everyth& ng Bll the

;Tay cio«:;n rto th. %1.3«073, item 5.

'7IiF UT'7TTFSS: Ol By. 7ha I- came from the total. from

mv F~hibf i: R-6. '7ha t was one T calculated. 'I dv.ct roughly

same e-."hi bi t I.hat yo» hach Rorle in the cli.rect case, ancl

that ««««zs the-: number that 7 had go it;—.n,

TIR. RRT«TTJFT)v: Anr3 the S5, 275, ~There rioes that come

I'IR „GA77FR TF&T3 7hai. S the Tl«.;"« tote 1 «ri rIht

I.ho» t

THE '-;IT.'7!ITNESS: Oh «ri.ght, rhat' «~«hen you use -- I 'III

sorry. RECIT to R-6„Pheon you have -- on NCLF, where the CTC

&8 «370 «
~ t 'no«g becpmeg»573 « item g pn R

8 BRA yo»'t Tl -'««« i.oi.a1 i s 8.3 «275. 80

RV I TR G«O'7'7FR TFT) .

hat yo» r- r ry'1 Tlcx r.o (3Q i S ShO«,«&That the f ees

'!n»1 rl ha ~ h;--n, tot a1 r ees rrenera t=.rl «".i r.hour r

o»gati

nrs

T B'k- 1.ano carr-.i Bge o r. UCT 7, i s thar. rj aht'?

( o A 2
}

~ "I d. — 3. d, 'I I
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Vhat ' right.

Q You count carriage of UCLF by systems other than

3
Lakeland .

A R i ght., anrl you get «Cl3, 073

Q TJo, for syst:erne

COT II'TISSTOIIER AGITERO: From $ 8, 370. 75 you drop to

V'PF, HIVNFSS: R i ght .

CONITISHIONER AGUERO: Row do you do that'?

VRF TITVTTFclcl- R~c"a»se right her~ you'l, se e

MR, GOVVFR TFO -„TTo, R -8 .

VIVE HTVTIFSS". Oh, I was t:h~ nking about R-6. 'Vhe 25

13 percent -- CT~F -- 25 percent ot'l.l of TICLF is CTC

COIIITISSIONER AGUERO: TIhat exhibit is that?

1.5 VTTE UITTIESS: I'm sorry -- R-6.

CRWTRT'TATI ARGFVSITIGFR: All right. In R-6 you have

17

VHE IIIVI'IE8 S: 'NCT F

19 COT'TMTSSTOTIF.R, AGUF,RO: NCT~F lakeland, yes, for

20 08,370.75.

VRF, III'7T1E S S: R ight, but if you go two col.umns

oval x A» 1 J s=a t hat CVC pr ograms made up 25 percent . Now,

yo» ga to F.-.-:hi bit R-R, you'l. see that in number 4, if yov

'.W»se t:he 25 ner cr-nt.. and you m»ltiply ~ t by g2, 292, which is

subtracting numbers one end two, you'l l get. 8573.

f '.7,02) 234-48.33
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TTR, GO'O'PFR3 El3: Of the 833, 000 generated by CLF,

roughly 833, 831 were by carriege in Lakeland.. Almost all of

3 it: wee by cerrriage by the Lakeland system. So, it reduces

the 08 „000 number drastica3. l y. l t 3 ooks l.ike it goes down

5 more t.han you would exp& ct: because most of the carriege was

6 by t.ha t one syat.em.

l think t..here are exhibits in our direct case that

8 show that. Xt's roughly 90 percent of the carriage of the

C."PC-o ~med s ta tion, ';JCLF, was by t.he Tie keland system.

30 TRR TJTTTTESS: Tfhat 3: probably should have done is,
done anothe~ one just like Exhibit R-6. ~Je're trying to show

wi th T&akal and and without Lakeland,

'BV T~TTT . GO'PTFR TED:

Q And the two numbers that you get, agein, are -- and

then did you»redo a tot el, a percent age of CTC over the whole

1 6 un f versp?

R i ght:, end t hen

And what di d that come to with lakeland out?

TJj tho»t- T.,akel.and, i t became 0.36 percent.

20 And wl 0'.h Tiek83.and?

0.88 percent.

Q Now, Exhibit TJumber 9, that completed. your study of

t he rel.at ~ v;—. val ue,. di dn ': it?
24 That.. ' right .

Or the re3 ative f ee generation?
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Ri ght. 4'e as'kcd Lsr son to send us a list of 3. 75

royaal t ies, and 7 just — T. picked five stations, and they

3 happened to be the five largest in our report, and that'

~~here that came from.

Q 'Phe fi rst co1»mn there tbst 1ists the stations, you

6 selected thnse'?

A From my -- the first exhibit, R-5, T just chose the

8 ones that had generared the most fees.

And yo» ~eked T arsov to give you what?

1i.st of the 3.75 royalties, as they had done

11 ~a r1 i (~r ~'~i i.h rhe l otal f +es.

Q And thai. wn»ldll be co1»mn

R i gh l;, And rh(-.n 7 did the same thi ng as I did in

14 the nthar. ones, thr-: program hours per week and the station

15 hours per. week.

Q And all of these came to 1.68'?

Th a t. ' r i. gh t .

Q You»sr r3 l.he "l 68'?

20 Q Vn» r3on ' know whether some of these stations might

have had f ewer ho»rs on?

22 7 ' 9A percent sure that they i&ere all 24 hour

tati nns

Thar. ' her assr they are 1 arge stati ons'?

Rj ohr..
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O And the numbers that you wout.d achieve using this

time-bus;-8 3.75 royal ties generated were what?

Ah, for the first oart, it's 8146,369.46, and for

4 the second pert i t is 8173,939.'.l.6.

Q And you say you reviewed rebuttal Exhibit Number R-

6 d.„ R-5, 'R-6, R-7, R-8 and R-9, 5 t'hro»gh 9 you prepared and 4

7 yw» rev L ewpd?

7het ' r ight .

And do tb~se exhibi ts accurately state your

10 testimony to this 'tribunal?

Yes, they do.

And the last page of Exhibit 4, is that your

1 3 s1gnat »Y'e oY1 'thet. dec 1 av'ation?

Ves 1. t ",l„s,

IIR. GOVTFRTED: T would move that these exhibits be

3.6 enter ed i n evidence.

17 CR A T'R MAN ARGEVSTNGER.: 'Ii thou t. objection --NR.

1p WENIIEnV: 1'ave no objection.

(':The v e»pon, the Settling
Devotional Claimants 'xhibits
were received in evidence)

NR.. GOTTFRTED: T have nothing further.

23 NR. KENNEDy: Hy crass-examination of Ns.

24 TTn1denha»er w~11. be q»ite lengthy. So, do you think we need

25 l.o take e brea'k now end come back and start fresh, or should.
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1, we*. contin»e?

CRATRTTATT ARGF.'7SINGE'R." LThen you say quite lengthy,

3 do you mean more than 45 minutes?

TTR. KETTNEQY: Yes .

CHAIRIJKTJ ARGETSINGER: If we gave you a break right

6 now, wo»l d you be bready to proceed wi tb the cross'?

WfR. KFNNFl77: T. 'm ready to proceed T ith cross right

A now, it.'s just going to be lengthy, and I didn't know if you

wanted, to br=ah for l»nch now and come back after lunch

CR'AIRNATT ARGF'PSINGFR: Me 'e going to take a five-

11 minute bv'eak.

(I'Thereupon, a short recess was taken.)

CRATRITATT AITGF.'PSTNGFR: TTr . 'Kennedy'

CROSS-EXAMINE'ATION

'BV T.TR, KF.T.TNF,'DV:

Q TTs. Nol denhauer, I'e read and examined your

37 testimony and the accompanying exhibits. Uhen did you begin

l8 gathering this inrormatiov to prepare these exhibits'?

Probably three* weeks before they were due, and I

20 don't r~memb~r the due date, but' had about two or three

weeks

'?2 Q Vou mention at the bottom of the first page of your

23 testimony, that the information about the number of program

ho»rs pHr wHr k fo~ CRN, PTI and Old Time Gospel Hour, you

obtained from a "responsib l.e" person with each of these
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cl aimant.s. Do you know who those responsible people were?

iTo, T don '.
Yon don ' know what position they held'

Tfo, T don '.
Q Row do you know they were responsible?

T don't know. I wou3d just assume that they would

7 f ind snm~nn-- who kn™w t.e.. answers t:o that, to send me the

in formation . T m~an, ~ t;;as a pr~ nt ed out sheet that looked

1 ike a pr ogramming type sheet.

Q 0'kay. And, so, basica.lay you got a program

I.l sc'hedul.e, i s t.hat: what you mean?

A Right.

Q Okay. And whet informat'ion did you ask these

1 4 pe:opl e to gi v-. you whe-n yon cal l ed'?

T. di dn ' make t.he actual call to do that, so I

1 6 don ': know what t he ac t ual. words

1.7 Q Did someone in your office make that call?

A Yes. Yes.

Q vour Rebuttal Fxhibit R-5 does not include what

QA k~ nds of distant systems wer,"-. used. Can you t el l mr'?

A t'fo, I can'., T don' know.

Q You don'. know if it was Form 3 systems only'? Form

ox 3?

25

I'm sorry, 3. don't know that.

Okay. At th."-. top part of page 2 of your testimony,

(90Ã 23m-aa33
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you say that "Tn a few cases where we had no information

about a stat~ on ' pr ogram week, we made t he assumption that

these stari one oper ated 168 hours per week" . TrIho is "we"?

I"T1 ~ Got t fried and YAy'Rel f

Q Okay. Did you also make that same assumption when

6 preparing Exhibit 6, which lists the stations carrying CTC

7 progl RYAming?

T'm ."orry„T need to look at Exhibit 6. No, for

9 thyrse T called the strati ons.

Q Vo» actually call.ed?

Rj ght, f oz those.

Okay. You say in some cases you called the station

di re ctl y. Tvhat. did you ask them'

Row many hours a wee k they were on-the-air?

Any othe, r quest ~ nns other than that?

No.

Q Did you ask if any other stations in question

'j.R signed oft early during the week, for maintenance of

19 equipment?

TTo, but the ones -- for example, in Exhibit 6,

~1. T~R'FV, whi ch i s 164 hours -- they did sign of f Sunday morning

for a faw hn»rs. So, iv that case, they specifically said

23 that, but T d~dn't ask for maintenance.

Q Okay. I~et's talk about Exhibit R-5. From l987-1

25 to 1 987-9, T nnt~ ce t bere weve occasional gaps where

(202}93A-4d.33
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1. i.nformation might show up on one side but not on the other.

CRn you e/p3 R'» n th3.s?

%ha t means that they weren'. on-the-air during that

4 pel lod

O Okay. So, KDTJT of St. louis, for example, which

6 aired 1.0 hours a week in 1987-3. and disappeared in 1987-2,

7 they dropped off in ho»r~ of programming?

TJot FTH~TTi, hut FT1TiV r i ght above i t?

TJo -- mRyh& yo»3» H right — yes FDJi7 i 10 hours.

R i.gh'r.. Tt was never was nn-the-air during the

11 sHr one part. of l.he yHR&.

Do you know what happened to it?'Jo,
T, don '.

Vo»i don't know i»"- it dropped the stat ions or

T don t. tcnow ~

O Okay. T. al so notice the t KFCB, Concord,

17 Ca3 i forni a, was on the 1 ist, and it. shows they aired eight

18 'ho»re of Settling Devotional. Cl.aimant programming per week.

7h~t's right.
O Do yo»» know »f that iT»eluded sll three oZ those

pr oar arne -- CRTE,. P"PT~ and Ol d Time Gospel Jiour?

Ves, I he total. of eight is a31. three.

Q Okay. The reason T.'m asking, in most cases where I

r eseRrched aT»d tried to discover who the program was that was

25 on that station, but for that particular station I could not
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find any evidence of any of those programs being on-the-air.

A T had that, in the programming reports. I don'

3 know off-hand which ones they were.

~ t's in the program schedule?

Ri gbt..

Q Okay. It yo» would flip over e. couple of pages to

7 'NGTR in Detroit, in 1987-1 you show them airing 24 hours a

8 week.

Rigbt,

Q 1'ly research books show all three claimants on this

11 station. Can you te31 me what happened in I987-2?

T. don't know what happened during that period. All

1.3 T 'know is that -- no, I don't know.

Q Okey. Tbere's a lot of gaps in here. It's kind of

15 odd that a station that had as many as 24 hours of

1 6 programminrr per .sH+k wo»ld sudden1 y drop, that ' why I 'm

17 askjng thas~-. g»e-.sti ons.

7'o» know wha t -- T 'm sorry -- I need to change

1.0 something. 'Pbose were stations were there were no fees

20 generated. 'Phet.'s what it was. I'm sorry.

For examp3e, the first. part of the year, if there

is a gap there, there were no fees generated.

Q Ivan though they generated fees in the first part
'?4 o F i..ha year? Normally, the fees went up in '7-2.

A I know, and that was under the advisement of

('?09 }
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somebody -- there we~e no fees generated, so they said just

? el.iminate the whole column. And. 1 don'. know off-hand how

3 m~ny program hours per week they were on.

Q And who authorized the dropping of that particular

A TTr. Ha&&i ngton .

O 0'key. F1ip over another couple of pages to NUAB-

8 TU, T~orain, Ohio, which I believe is Cl.eveland. Mould you

9 t~11 »s how many program hou~s p~r week were attributed to

10 PVT enr3 O1d 'Pimv-. Gospel Ho»r&

1 m sorry~ T roon't »nc3r rstand -- you mean, without

1? CRTJ'P

1.3 O TTy bnnks show that it wes only PTL and Old Time

Gospe3 Hour that were ov that particular station.
1 did all three and added them together. There

16 cn»1d have be en a zero added into this, but off-hand I don'

1.7 knnw.

O So, there's e tota1, of six there?

Right for al1 three of them.

Okay. And in '87-2 that dropped down to --ATo one.

Q Okay. 'Pbe TTPAA-nielsen study shows that PTL was on

ATTAR i n Jan»avy anR Febr»ary, but not in T~Tay, Jul.y, October

?3 nr TTovember, and Old Time Gospel Hour appears in the PIPAA-

?4 TTi el s~n only thro»gh .T»1y.

'Phy shou I o the Tri buna 1 give the Settling
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1 Qevot i ona3 C3. aiman ts f u3 3. credit for f ees generated on

programs that did not appear during the fu13. accounting

3 peri od?

T'm not qualified to answer a question like that.

5 I 'm sorry. T just di d t''he data for. i t.
't7el.l., who would T ask that?

7tr. C.'ot.l-.rried. That.'s where I got -- you know, he

8 gui cled me thro»gh t hl s ~

Q Okay. If you will flip back over to MH&IB-TV,

10 Tndi anapol i s. Your Exhibit R-5 shows 19 hours of Settling

13 'Dsvotionel C3.ai.mant programs airing in both 1987-1 and 1987-2

1 2 and, as yo» said before, that includes all three claimant's?

A Ri ght.

0 I could find no evidence that any of those aired on

3 5 that st at.ion.

A Al l of the information that. I have on. here actually

1 7 camr f rom the st a r inn, and that was in those programming

18 reports.

So, we hav.. no way of finding out w'hether or not

20 that is accurate information?

A You could contact tbe station, I guess. I don'.

know. I got this from the information I got from the

st: a t.i of),

24. Q Okay. 7Tow pl.ease t urn to t.he l.ast page of Exhibit

tTumber 5 end look at k'IVOR. Or. Clark has made a point to
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1 & mphasi ze that. the 700 Club's presence on NOR, and we note-: in

'87-2 that the 700 Cl.ub's share of ~8OR's programming

3 generated 0343,000 in fees.

How, TIs. IIoldenhauer, when you put together this

5 information for '87-3. and '87-2, did you inquire if the

6 programs which ai red in '7-l actually continued. to air all
7 the way through '87-2'?

I 'm sorry?

Q lf the 700 Club aired on NOR in '7-1., did it
10 continue to sir

I c3on ' know abjectly -- the 700 Club -- I don'

I now the hand~ vidual programs.

0 Okay. That was the only program that was on TTOR.

A Okay. I don't know, I mean, I would have to have

15 memor~ zc d every station. I did all of these and all of the

3. 6 iodi vi dua l p~og)"ams .

0 So, Dr. Clark, ~ n h~ s testimony, stated that it. was

l.8 dropped by 'NOR. 1 f they did not, in fact, air either during

19 th~ t»1.1 1 987-1 or '.1 987-2 accounting periods, should the fees

20 generated be modif~ ed to give a more accurate. total'

?i \ I'IR. GOTTFRIED: That's been asked and answered.. I

22 object to the question. The ~Aitness isn't competent to

?3 answer, and 3t's just not an appropriate question.

?4 NR . I:ETJITEDY: I think it ' appropriate. You 'e
25 wi 11 i ng l-.o mode fy UCT&F ' f ees just on a cable system'
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1 "»nwil.lingness to pay Sees", but they did pay the fee.

ITR . GO'P'PFRXED". I'm not arguing with -- Idr. Kennedy

can arg»e anything h". wants in findings and conc'.lusions, but

just tel.king about questions to this witness.

CRATRTTV'T ARGF".PSINGFR: Objection overruled.

Y'YR . GO'O'PFR TFT): You can answer .

'PRF, '[ST'PTiTF,SS: T don' know. I 'm not qualified to

8 a»sw~~ that. T 3 'k~ T said, I got the i» format ion from the

9 stations. I made a computer program, and this is what I got.

10 CRAIRIIAR ARGFTSINGER: So, this five hours, that is

11 information you got from the station'?

1? 'PRF. UT,'PNFss: From the station, right.

HR . GO'.P'PFR TED: From the s ta ti on, or f rom the

14 prod»cer?

15 PRE TTT'PTTESS: Ah, was it. the producer? From the

16 producers. 'Phe programming reports that I got, that's where

1 7 these n»mber s come from.

CRAIRYTATT ARGFTSINGFR: From the programming

19 reports?

20 'PRF., UTPHFSS: Ves.

2l CRATRTTATT ARGETSINGFR: And then you put them on

this chart?

23 TRE HITTIESS; Right, but as for deciphering them

94 and explaining them, I'm just Dot qualified to do that.
CRAT'RIIATI ARG'8"PSINGHR: Inhere did, you get this
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Ylllmber f } va?

VTTF, WITTTESS: They come f rom the programming

3 report.s -- from PTT, CBN and Old Timers, I had three separate

4 li st.s of t he programs and how many hours per week they were

5 on -- for example, 8:30 to 9."30, Nonday through Friday -- and

6 with that:, I added up al.l together CBN, PTL and Old. Timers,

7 and i=hRt's where this number comes from. I don't know if
8 this five hours is the CBN program„ or Old Timers, or

COT TT'ITS BIOTA'GUHRO: To my know 1 edge, WOR-TV in

1.0 TTe ~~ Vork, channel 9, carried only one devotional program,

I I CRT', no?

GOTTFRIED: I think that's correct.

COTTTTISSIOTTFR AGUERO: And this number, the

] 4 QQ, 973, 99A r r" i-he 011, 44~, 635 -- t:hose numbers, where did

1 5 t.hey come f r om?

&IIT.. GOTTFRIEO: That's from Larson.

THE MITNESS: That's from Larson.

CANTTTSSTOTJER AGUFRO: From Larson.

ITR. GOTTFRIEQ: 'Phat's the same number -- that'
~A how we got a parallel to CTC's case. The fees generated are

91 Fran& TjRrson.

CRAIRNATT ARGETSINGER: And then, of course, you get

P3 your percent:age by t'e number of hours that you'e on'?

VRF, TTTVTTF,SS - Rq ght

CTTAIRTTATT ARGFVSTTTGFR: So, there ' some question

(~02} ~3d-d d 83
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1 here Rs t o how NRny hone s were you on, Rnd that ' what we 'e
i r ying to .r=so1vs-?

7 TR . 4OVVFR TE'0: Right .

TTTVTTFRR: Io, f ~ ve. Someone was on 8'TOP f ive

1 hours, as to '..'hich one i i- wRs, T don, ' know of f-hano .

PITTTTRSTOTlFR AGTTFRO::That month of t he y-.Rr di 2

7 POT'rop th-. CRTT program, do you have any i des?

WR . PA'PVFRTFT1: T don '- know. iTust. so the record

c1 e 'r . and T th ~ nl we co»nt~d anyi-.hi no that was on for any

1 0 time d» r~ nq i-.ha i-. rR i-.i ng peri od b~~cs»se a cabl,e sysl em is not

;i1 a1 lowed t o pro-r~te its f ee payment. If it carried the

1.2 systf.m for one day during that period, it pays the whole fee.

Trow, in the nielsen ~epopt, that' taken care of

b» r.s»s. i t. drops out by per~ or3s. U. 'xr 1ookiTig at fees

15 generated, though. Xf the CRN C1.ub wRs on one day during

1.F l..hat period, the cable system would not be allowed to pro-

37 rate its fee. Ano that's a ruling of the Copyright Office,

18 ~nd that. wi11. be presented to the Tribunal. for judicial

19 not i r~ durinrr Tlr.. Kennedy's cross-ex~mioation.

?n C'TTATRTTATT ARGFVSITTGFR: Tlr . Kennedy?

RV T~TR . FPTJTJFl3V;

g Okay. 7 et ' examine Fxhibit R-6 now. In several

23 instances, your figures representing overall weekly station

?4 hours d~ f f ex f rom my f igures. Inhere did you get, this
25 i n f orma i. -i, on?
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From t he stati on itse3 f . T called the station.

Q And yn» a I en mentioned earlier that you used a

br nadcas i-.ing di r ectnry'?

R i c3h t. T t ' eel 3.ccT the Rel. igious Rroadcas ting

Tli &en tory,

Okay. And do you know what. year that was?

think it was 1989, but I'm not sure. They only

8 had one book.

Q Tushy woul.d yo»»se 1989 for 1.987 infnrmation?

Because we coul.dn't tind -- nobody had information

nn hnA many hours a week -- we couldn't find that. information

1? anywhere:. I cal3. ed a3. 1. over, and someone suggested to go try

1 3 tn f ind thi e bnok, and MAR 1 i br ary had it.
Q So, you i-.ook 1 989 i n forma t i on and used it for 3.987

del a?

Ri.ghi..

Q Okay. And when that information was not available,

3.8 you ca3.led?

Right. TTo. For these, I called; if not, we left
?0 i t at 168.

?1 Q And on page ? nf your testimony, you state that "it
is extremely likely that these stations operated for fewer

?3 than 1.68 hours", when you were talking about Exhibit R-5?

Right.

Did yo» make that. same assumption for Exhibit R-6?

(? 0?.) ?.? 4-44 i3
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I'm sorry, I don'

Okay On page

A I didn't make any assumptions for R-6 because I

4 cal l.ed avf.rvbodye

Okay.

These corn~ directly from the stations, in R-6.

And that's what. they told yo»?

Right . The information I have there came from tbe

al-ations.

Q Tln you know ~qh Q yo» ta lked t Q 8 t. l he stat3.og?

might have it in my office some+bere, the names

1 2 of the peop3 e.

Q Did you ask toe a certain department?

A TTo. Nhen I ca.l l.ed, I said I need to f ind out

15 i n fnrma t i nn nn hn~~t many hour 8 a ~seek you are on the air.
16 They mo»l.d say hold on, and t;hen someone came on who knew,

17 abnut.. tbat.

18 Q And did you ask speci.fically for 3.987?

A TTo, T. di dn'.
Q Ts i t.. true that this Ezhi bit R-6 is a recomputation

2 l nt O'PC ' di rect. case Ezhibi t Number 6?

2 2 VPRF 1 t 1$

And ~Ah a i-. cabl.e ay st.e. ms does this ezhibi t include'?

24 Does i t include a3.1 Form 3s, or all cable systems'?

I don ' know.
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CTC Exhi.bit Plumber 6 was on ly Form 3 systems.

T don'; know. I used the stations that they had on

3 there, anrl then my information for the program hours per

.~~~k, end thr atati on ho»re, and then rhe fees generated came

f rom ihe Tiaraon re pori...

Q Okay. On page 3 of yo»r testimony, you indicate

7 that you increased the tot.al fees generated by systems

8 carrying CTC's programs, is that correct'

Ri ght.

10 0 Thank you. Apprec:I.a ta that * "Te Deed all 'the help

1l wa can get.

1? Vhan was this cable dsts st:»dy done?

V'his one, the one

Q The cable Rate study done by Tom Larson, that you

'.I ri tool. t ha informat.i.on from?

Oh. T g»Has that waa done the t brute weeks before

1 7 thi a was due

i t.' s vs ry recent?

A Right. Right.

A Item number 2 on page 3 of your testimony, you say

?1 yo» changed the percentage of CTC programs on various

?? al-.at;ions. Can you explain that for us, please? Page 3 of

23 yo»r testimony,

? lL A Right. That. wo»ld be because the station hours per

25 weel". had changed, where I had the more exact figures, so I
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3. did the program hours per weel., and then the station hours,

2 and then you get a percentage. You divide and you get a

3 percentage.

Q How, l~t's turn to Exhibit R-7 for just a moment,

5 and clear »p an item or two here. Now, you said in your

6 testimony that you took the data from CTC direct case Exhibit

7 )lumber 12, to recalculat e the CTC program hours?

A Tlo yo» have CVC program Ezh~ bit T1umber 3.2 there?

Vaa.

Q 7 ~t 'a ~far t wi th iToy .T»net~ on. T. agree wi th your

12 Fig»res for the moat part, except for WKOX and kfTJC.

1.3 notice yo» don ' have anything there.

R~ght. Ne have no information on either one.

'Pba t. was O'PC Ezh i bi t l 2 for Joy Junction was

16 amended and is part of the record, on transcript page 78.

1.7 All T hav~ is this, and it doesn't have anything on

l8 it.
A So, there's e couple of errors right there.

'trow, look at Action Sixties. You have CTC Amended

21 E~hibi t 1 2?

Ri ght..

Q An your r abut ta I Ezhi bi 9 7Tumber 8-7, yo» show 'ilCFC

carrying Action Sixties only one hour per week. Mould you

25 compare that 6 igure wi th C'PC ' Exhibit l2?
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T 'm snr ry, ther r-.. ' ~n error there -- it should have

2 been Wive.

Q So now w~ have another error. '"awhile you'e still
nn Acti. on Si sties, 1 onk at WP'JC. How many hours per week are

5 tbr-:y car."rye ng the r pr ogram?

ThH t shou".d be f .I ve a l so ~

Q And yo» bad down?

One.

Q On your Exhibit R-7, how many hours do you show

10 Action Sixties being carried by I TJC?

A One.

Q And how m~ny is i.t. actually carried?

ThHt s tl vt-'1 so

Q Plow we ' e acceding another four hours to 7'1CFC and

1 5 'Foul hours to BTJC

Okey. Tv.t.'s move over to the 'totals cot.umn and

1 7 mR'kH som- cor r ecti nns. Uoul d you total tR".FC ' line, please,

1 8 enR tr 1 1 mH A~hat yo» gr t now?

Seven.

Q So that's changed to seven.

Right.

Q l'low tot al UVJC' line, please.

'Phat becomes si.z.

Q Six plus -- w~-: had -- tor Joy Tunction, we had a

2rr hei t-hour . 'PT"OI has e bal f-hour there also.

(902)234-4433
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Okay. T ' sorry. Seven .

A T believe it. should be 6.5. Action Sixties should

3 be five hours, Joy Junction should be .5, and you total all
oF t:hoss together

Yo» also have thH Do«anings.

A Okay. That: ' . 5, and Solo Act i s . 5.

Okey.

A Tlow, go imp tn UKOX, end we need to add a . 5 under

9 Joy Junct.ion.

Right, then thet: becomes two hours.

A Tlnw, wi th these corrections, we are ready to go

1 2 beck tn yo»r T;+habit; Tlumber. 6. T ook at the col»mn labeled

Aver el 1 St.ar i on Ho»r s. Vn» shn«t K7877 on-the-air 168 hour s

par w& ek, anrj you go&-. t hat. inFormati on from the st ati on

l5 it..sel. f?

A Right .

A Vo» did nnt ask the st:etions if they signed off for

1 8 srf»i pmenr. mainr.eneocc.?

TTo „

A Okay. T ca 1.1& d K'PT3TT anrj KTBM and all the Tl3N

21. stations. Their chief engineer t;elis me that they sign off

?2 nn every nne oF. the~.«- stations four hours a week.

Ur-;11, on K"FR'U 'I have that as 3.64 bours a week.

Ak~y. Tlnw, I-.h~ inrormalion that T received from

the si-.at.3nn manager, Phil If»lberzy, did you talk tn him?

{202)234-dd33
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T don't know who T spoke with.

Q So t:hat. drops down from 1,68 ho))rs per week to 1.64,

3 fo)- all t:he TBN stations except KTRO, which is correct et

d. 1 62.

Okay. T ook a t t hat. same col umn at UCFC. Did, you

6 kno~:. t hat; they s 3 gn nf f al.so f or eight hours a week to

7 mainf a in ~n»ipmant.?

Al l. I know i s the in.Forma tion I got when l called.

Q Ho now, that: changes to 160 hours. Shat about PEONY

10 and UPC'8? They al.so sign of f each meek to maint ain

1 1 aqua pm) nt. 'NTCOT. si.gns o f f four hours a week and VPCB signs

1.2 oFf ei ght: hours a week, so yo» have another 164 and another

'I 3 160.

Trow, wi I h I.hes) errors corrected, what does t-hat do

1 5 to t.he CVC pr ogram percent col »mn?

It wo))l.d incr ease them

Q 'Phat's correct..

b))I. T. dr)n'I. know by how m»ch.

Q And ir. t..hose- fig»res err. then corrected, what

20 happens I o the CVC Fees rJ) nero I-.erl co1umn?

21 Phpy 3 nc rpasp al so ~

NR . FFTJTJEDY". T'Tr . Chairman, I would like t'o submit

a co)-rect.ed var sion of I-.his ex'hibi t, which I will request to

hr ma r ked For ir3eni i f i ra I i on as CPC Rebuttal Cross—

25 E~-.ami na t.i on F.-..hibi I-. 'lumbar RX-1 .

{202)234-4433
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CH'ATRTTAM O'RGF,'PSTTJGFR: TSithout object:i on, i.t will

bv- sn ~nt e r sd

(klbereupon, t he document was

marked 6or identification as

CTC Exhibit Ho. RX-1)

BV TTR, TCENNF..'DV:

0 TIo vn» have that doc»ment in front of you now?

Yvs, T dn.

Q Uo»ld yo» lonk st this document and note the

10 corm ec ti. on s hi ghl igb ted i n yellow. Mi th these 17

1 "I corrections, what ~ hRs happened 'to the to'tal?

Tt's increased.

0 TTow, ol ~as~ t»rn beck in your &~hibi.t to the last
14 pay;- ot'o»r R-5, and not ~ that yo» have indi cated t hat the

1 5 700 Cl ub gene'rR ted fees of 0343, 530. 80 on MOOR i n 1 987-2

16 when, in act»el i.ty, th.-:re i s no indication -- as a matter of

1,7 f Hct., i.t was even t old by Or. Clark that was dropped

TTR. GOVVFR1FD: Ob j ection, nn f oundation,

19 i nano»rate gorI-.royal of th~ test imony. The record speaks for

20 1 t sel f . T s t renuo»s3 y ob ject to that ouestion. Xt ' a

21 mi sinl-erpr amati on of I:he record.

BY NR. FFUNE'OY:

A Rowever,. if you point out -- if we deduct the five

24 mnnt..hs the 700 Club was not on fthm,"OR in 1987, you'l get a new

~5 fa R generRt I on totR1
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MR. GOTTFRIED: May I have a ruling on my

ob jection q p3.ass&7

CHATRllATl ARGETSINGER: I thought you were going to

speak to t:he objection.

ITR. RETJNEDY: The objection, to me, is unfounded.

They are taki ng thr-.. same i n formation, willi.ng to deduct 'PCLF

7 For a cabl;. system that wen t ahead and pai d the fees anyway

baca»se the oabl ~ system mi gh t have bee-.n -- di dn ' want to

9 pay l he Fees, but the y w~nt ahead and paid them, but they ere

10 wi 1.3.ing to dc"d»ct t...hat„. from

JJR. GO'V'7FRTED: If Nr. R'ennedy wants to prepare

32 enol-.her exhibit based on a proration, we can have an argument

3.3 about whether prove t:i.on i s proper, but I will not 3.et

14 JJR „R'ETJNEDY: T wi 1 I present tha t this a f ternoon.

MR. GOVTFRTEO: This exhibit, as I'e t'old the

36 Trib»nal, i s based on no proration because the Copyright

17 Of f ice has he3 d that if a si gna3 is carri ed for even one day

1 8 d»r i ng a per.iod, t.hr-.n t he cab3.e system has to pay as if it
19 care.j ed iF For 182 and a hair days. Tt doesn'0 matter if it
20 was one day or 183 days.

21 %ha t may be a pr obl em wi t h Fee gener'at ion el 1.

t..ogether. "Phat: may be a reason why the Tribunal. doesn't want

23 to use fee generation, but if it's going to use fee

24 generation, t:hen we submit that that 's the way to do it. The

25 system carri ad i t for that day, it paid for the whole period.

{ 2fj2) 934.-443 3
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Tf Tfr. R'rnnedy wants to do something di.fferent,

he ' wel r.owe to do t;hat .

CRWTRT~TATT ARGFTS'CTlG'ER: Uould you repeat the end of

4 that ques'rion? Phat was it you asked this witness'

TTR, GOVVFRTFTl: Maybe we could have the question

re.ad backs. ~

MR. KFTTTTFDV: That would belp..C don't remember.

(T:.'hFreupon, rbe Reporter reed back the question as

9 reglJ ps f.e0 ~ )

r.'RATRt TATT ARGETSTTJGER: What was t.he question?

MR. R'FNNFTly: T don' think I asked a question.

GOT"PFRTFD: The. objection was that it was not

13 casimir d in '87-2„

PRATRTTATT ARGFVSTTT F'R: ~gel 1. perhaps 1 t" you f inisb

1 5 the- r ~st; nt'o»r q»est:i on, i t would be h" 1pt'»1. The q»estion

1 6 i.'n»nsel ' r nm~oanr., which i s Dot eve dence, b»t.' he quests on

l7 hasn't been asked.

TTR. KETJIJEDY: LTell, l was going t o get that it
l9 would generate a new -- if we did deduct the -- at least five

20 montbs of'hat i e~ generated on TTMOR for the last part of

1987-2, then we could get: a new fee generation total. Our

i nct.~as+ on the fe&.s generated jumped from 813,000 to 815,300

C.'RA TR TTATT AR GETS I'TTGER: 1: s this a q» es ti on to the

25 wii n".ss, or are yo» argui ng the motion?

{20~)~34-4433
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IWR. KENNFDV: I wes going to ask the witness what

would tbat'ncrease be.

C H Jc T R T'I A N A R O'..'.P S T. T'I G ER: ';J h i c b i n c rease? Your

4 incc-eas~?

TTR. R'FTJIJFTJV: cJel. 1, she mentioned that there mas a

6 pev cen i-.age, . 088 percent

CTTATRTTAT'J ARGFVSTTJGER." Perhaps you should say as a

8 hvpnrhe t~ c al -- J. can see a way around bar e, if you mant to

9 say, -i F yon dv np I;h I s amonni-., hom would our percentages

1 0 c.hangs, and tha'r. nii ght. f:I nish t.he discussion.

RV T"TR . KFTJTJFI1Y:

Q T f you c3rop t h i s amount, how would those

13 percent. ages chancfe?

14 'Whey would increase

l&R. KFT'JTJFDV:

That 

' al l the questions I have.

cFTA TRT'TATJ ARc" Fvs TT'JGFR: I Ir . Got t;fried?

REDIRECT EXAIIIIJATlON

BV 'H'R. GO'O'PFRTED:

Q Let cAe „just t:o c'3 eri fy the record -- we 'e been

?A going t hrough and dropping four hours for maintenance, is
01 I=hat r ight?

Vest

?3 Q TJo you know how many of the stations on Exhibit

24 TJumbet- 5 do maint.c-:nancH every week'?

A l. have no loca ~

{?0?)?34-4433
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O For a1.l. we know, 98 percent of those stations do

maintrnanr~ for four hours a week, don't we?

That s 'I 1 Cfht

n, I f we ~, ant,.r1 to get. Rn exact. compari son, we

wn»1 d hav~ to rlo rhr o»gh and ca 1 3. every one o r t hose

H'i.at.1 one wo»1 dn t "Jl~ 7

R» t'ha.t we re tryl.vg to clo Here 3.8 g& ve tile

"Pr-I b»na I som&= kind of comparative f igures, isn ' that right'?

Ri ghl-..

And this i.s the fir st' ime they'e been gi ven those

F I gu~'-:s. I'fr . Kennedy never gave them comparisons with the

S~,tt I i ng T)".voti nna1 C1 aimants, di d he.

No I" as f al Rs T know

FIR . GA'7VFRTFI1; T have nzthino Furt her".

CI'-I'ATRI'IAI",I ~R,GF."ASTI'TGF,R: 'i/el 1, T thi nl; 'rhat wi 1 I

crnr 1 ndr thp t ~a i i niony from t hi s w1 mess, and, we wi3 I have

i wn mo~ . witnesses, "Phanl;- yo» very much.

(Uh.- reupon, the witness was excused. )

&'Te '
3. come back at 7: 'I 5.

[@here»pon, at 19:55 p.m., the '3uncheon recess was

ta'k:n „)

AFTERNOON SESSION
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CHAIRNATJ ARGE'7SINGFR". IIr. Guillot, are you ready'?

N'R . GUTT Ti07: Ves, TIr. Chairman, we are r. eady.

';J~ wo»l d 1 il-e to call as our first witness IIr.

5 Rruce,Tacobs.

CHATRT~TATT ARGF~VSTNGFR: Nr . Je cobs .

7 Mhereupon,

BRUCE JACOBS

was callas as a witness ano, having first been duly sworn,

I A was axaniined anR t~st,i f i eel as Poll ows:

CHA TRJiTATJ A'R GFVcl TTK.'FR: Mc 1 come to the Tri buna l .

DIRFCT EXAMINATION

8V T4R . GTTTLT~O7:

14 CHATRTTAN ARGETSTTJGER: tlr. Guillot, are you ready?

TTR. GUTLLOV: Yes, IIr. Chairman, we are ready.

Me won 1 R 1 i T. a to ca 1 l. as our f ir st witness Nr.

17 Rr»CH jacobs

CHAIRT'TATI ARGFVSITTGER: I'Tr . Jacobs .

".I 9 'Pher coupon,

20 8RUCE JACOBS

21 was cal 1 ed as a wi tness and, having f irst been duly sworn,

2'.7. ~".a,s e..amjne8 anrl t.asti f'i ed as Fo1.iowa „

CHATRTIATl ARGFTSTTJGFR: TJel come to tha Tribunal.

24 TlTRFCV FX'AT'TTTJATTON

8V T.-TR, GUTTiTiOT .
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hr. .Tacobs, could you, please, ror the record tell
us youl" I»ll 71BHlP Rncl 5Yhere you 13.ve?

Br»ce ORvid Jacobs, T live in LTashington, D. C. at

39A8 Hch i n1Py St l"Pei, Tloci-i&~zest.

Ann llha I-, i s yn»Y- c»l-ren t occupation?

T Rm Rn HttornPy, commun1 cR l:I OTls 3ti.ornev.

'How, 1nng have yoll he:n RYl attorney?

Ro»gh1y IQ yPal"s

'nd in Y-hat state, or states are you licensed to

rlt Rci.1 Ce

Tn iiR ry'1 Rnd Rnc3 thP distr i c" t or" Co1up&bia.

7;nd ~,*.hat is yn»r currPnt position?

T Rm R pR l" tn er R t F 1 eh er, v'Jayl BQd, Cooper BDd

TIP Rde

A +rlr3 hozq I ong have yo» been ~z~ th l-.hRt f il"m?

Ahn» i-. s.lvPn yeal-s

Y:7hat d~ d yo» rlr& pY.i or to thR Y, 'ol"~ e ~"-1y?

T spen t R F P9T veal"s N'l. th a publ 'l.c 3 YltPrest group

r3o.i ng r omm»n~ cRti ons ~aork

O Could yo» te'3 l us B. l x t tie ba t about your

Pr1» c R t i on B1. b R cl;ground? ';Jher e did, you attend undergraduate

T ~j.'rPnt to co1.1.PgP Rt Rljtoel"s l n I'IP~pT Jersev and I'JeQ~

r o I 1 pop Rt i ne limni versi t y O'r SO»th F I Orida, ~Z&ere T gOt my

r1 'rYY Y—'P

URAL R. GROSS
'l,~i".3 I"hrlr1;— Ts1Rno +vPnue, TJ.LY.

',.7Rshi ncY"i-.nn, 'A. C. ? AAQ ~ (~A'.-l'I?3~ — 66QA



And what year rli d yo» g t yo»r drgrve?

1976.

Q And wh&t law school. di.d you ettend?

A T. wrnt to GF-orgetawn end Rervard, I got my degree

Fram Herverd in 1.980,

Q Res yo»r practi ce foc»sed on any particuler of lew?

A fairly wide range of communication issues with

some specielireti an in ceble end broadcast'nd the interface

9 between the two.

Q Co»ld you describe for us briefly the nature of

yaur cebl,e end copyright experiences?

Mr 11, T r3a e feir. emaunt of gi ving advice to both

13 cRble aperat:ors end broedcesters an the kinds of issues that
14 ere the subject of my t estimany, in particu3.ar whether ar not

3.5 the carriege of e particular broadcast signal by a particular

16 r eb3.e syst: em wi3.1 require the payment of what copyright

17 royalt:ice.

Q Ree this experience included the preparation and

19 fil.ing of Statements of Account et e3.1 on behalf of cable

?0 r!OYApenl Rs?

A Some, a3 though it. tends to be more advising on

perticu3.er espects af fi3.3.ing out e particular Statement of

?'3 Acro»nt, ret h~r then Rctue13y doing the whole thing myself .

?4 Q Tn terms of: giving edvice regerdina the tilling out

2 ) o f. R»ch e ta O'.amen t:s though ~ R bout how meny 8tatemen'ts of
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1 Account, roughl.y, would you say that you have given advice

2 regarding t.ha preparation of?

I would say'ozens ~

Q And have yo» ever participated in helping a cable

5 syst em deci dc whether a par t i cul ar signal would be 1 ocal, or

6 distant, &!nR"r t-.he rules?

Oh, frequent 3 y, that' t;he pri ncipal issue. There

are various other issues that come up occasionally, but it is
most 1 y a mat ter ot the extent to which a si gnal is local or

10 distant, because that has so much impact on the royalties

.l J. ths t ar~ being pai d,

Q Anal where do you learn these types of things? Are

13 there any recogoi red textboo'ks in the. field, or

There are, Nemer is one textbook t'hat I refer to

15 and T work wi th staf f at the. FCC and the Copyright Of fice in

16 some of the finer points.

Q Could, you explain, briefly, 0'or the Tri.bunel the

1,8 rr=l =vance that: a determination ~eg~rding whether a particular

19 si rrna3. carpi ed i s a 1 ocal nr distanl-. has for. a cable system'

20 A tlel 1, the copyright royal ties that are paid are, at

21 1 east: in par t, det'ermi ned by whether or not t'e signal is

local, or di.stant.

23 Q And as an advisor, what considerations are relevant

24 in renderi.ng sue h a determination?

The pri.ncipal consideration is t.he FCC' ol.d "must

(202)234-4433

MEAL R. GROSS
1323 Rhode Island Avenue, N.W.

Wlashington, O.C. 20005 (202)232-6600



carry" jul es. The Ft C jul as whi ch were in ef fact et the time

that: the Copyright Act was passed mandet ed the cerriege of

3 ce~t ai n broedcast si gna3 s. And to the extent that those

signs 1 s wer e mandatory, or they were "must carry" in the

5 verneculer, there was no additional copyright royalty

6 required to be peid for t:he carriage of those signals. So

7 that when you t ry tn det ermi ne whether a si gnal is local, or

8 dist.ant., you look at whet.her it wes a "must carry" under the

ol d copy' ght rules.

TRR . GUIT TiOV: Tfr . Chairman, at. this time the

1,1, Settling T)evotionel Claimants would like to offer Nr. Jacobs

1P as an expert with respect. to determinat'ions regarding whether

] 3 a part:i cul ar si gnal i s distant, or loca'.I within the meaning

of l he Cony~i ght; Act: and the rules of the Federal
'.l 5 Communications Commission. And we would tender the witness

'3.6 for voir di re on his gualifi cations as such.

CTTAIRIIAN ARGETSINGER: Idr . Kennedy'

T'TR„ KENNEDy: I have no voir dire.

CRATRMATT ARGF.'PSINGER: Nr. Guillot, go ahead.

90 TTr. Jacobs, if you could address the panel here, so

2'.l we could hr-ar a litt3 e bit better.

THE &TITTTFHS: Oh, sure.

Q3 CTTAIRT'IAN ARGETSINGER: Thank you.

"PTTF„TTIVlTFSS: I t end to mumble a bit, sorry.

TTR . GTT1 T. T OT: Could we have aD e f f irmative

NEAL R. GROSS
13&3 Rhode Is'Iand Avenue, N.TI.
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acknowledgement thst he has been accepted as an expert with

rasper.t to those c3eterminations?

CTTAIRTTAN'RGETSINGER: without objection, he has

heell Rc cept.pc3

NR. GTTILT 0'7: Thank you.

RV T~T'R . GTJIT~T,O'T:

Nr.,Tscobs, hRve you hed occesi on t o review any of

rhe materi el s presented as part of CTC ' 13 rect. cese

t.estimony in this pr oceedi ng?

Ves, 5~ response to a request from Nr. Gottfried I

11 1 ooked at cert.sin part s of Nr. T erson' direct case

12 testimony.

Q Anc3 whet prompted you to undertake this review?

14 Mell, Nr. c.'ot.tf ried asked me to take a look at

thos~ -- et s few particular circumstances, to determine

16 whc ther or not signels were distant or local, so that I could

17 present t estimony on those issues.

Q Trow, following your review of that aspect. of Nr.

1 0 TiR1 son s tes tl mony what c3i d you f i.nd?

?0 TTF 1 1, in al 1 thhree cases that I looks d at c I founc3

?1 that. the si cTnsl.s were, in fect, local signsls.

?? Q I wo»l.d li.ks to briefly go over your findings with

23 respect to the signals that you did review, but let me ask

?4 ynu a preliminary question. 03d you review all of the

? 6 signals cove.red by Larson ' study?

(?02)?34-4433
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'tTo, T just reviewed actually two signals and their

carriaqa nn three c'able systems.

~nd ".hich si.gnals and cable systems were those that

4 yo» rr Mi awed'?

A WOAY in Oak Hill, West Virginia and its carriage in

6 White Sulphur Springs end Peterstown, West Virginia Cable

7 Syst em. And KTBN, S~nt~ Ana and its carriage on the

8 Camari1 1o Cable System, Camarillo, California.

O T,at.'s star t wi th WOAV, if we could, which was cited

10 in the T arson Study as being carried on the White Sulphur

11 Socings and Petarsto m Systems, as you say. What was your

10 conc1usion with respect to the White Sulphur Springs carriage

1 i of WOAy'?

Wf11, sgai.n, what I did was I looked at the old FCC

"m»st c.arry" rules, and under those r»les signals were

16 consi dered to b~ a "m»st carry" signal. i f they were

17 significant1y vj @wed in the co»nty in which the cable system

1.8 was located -- significantly viewed being a term of art that

1.9 means a certain level. of viewership according to Arbitron

PA st»dies in nine csh1e ho»sebo1ds in that county.

21 Vh~ FCC taking that as an indication that you could get the

sj gnal of f-the-ai r in that county.

And what T did was, I looked at Exhibit -- what I

&4 presented as Exhibit 8-1l, which is a map that includes

95 Greenbrier Co»nty, and it shows White Sulphur Springs to be

(90~)~34-4433
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1 l.ocated in Greenbrier County. 3: then looked at a list of

significantly viewed signa3s broken down by state and then by

co»nty, and t.hat is Exhibit R-12. And that shows that WOAY,

Aak Hi 1 1, is li ared es significent3.y viewed in Greenbriar

5 Co»nt y.

Q And the t would ~ender it a local signal?

A Fzactl.y. So that meant that i t was a "must carry"

si.gnal »nder the cab3 e rules and, therefore, a local signal

9 under the copyright.. law.

Q Anr3 what was your conclusion with respect to the

11 Peterst.own carpi sgH of ifOAY?

Again, my conc3.»sion was that it. was a local signal

1.3 and by reference to a di f ferent FCC rule, this is the one

14 that: says -- the FCC rule that says that cab3e systems are

3 5 requi r ed to carry the. signal of any station that is licensed

16 to a community wi thin that cab3 e system' hyphenated market.

17 Hypbenat ed markets are -- there are a number of them, but in

18 this case B3uefie Id, which is -- 'Peterstown is within the

1.9 Blup'F3 p3d market, i t i.s within 35-miles of Bluefi eld.

0 And how dxd you det ermine that?

Tt i s on t.'he exhibit -- if you look at a map,

pet ers l own is wi thin. 35m' es of 83 uef i el d. And there is a

Bl.»chield-Oak Hi 1 1-Beckley market, and I determined that by

looking et Exhibit -- well, at the list that I presented as

25 Exhibit R-'.l.3. And that's the Arbitron list of television
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1 markets and i.t: shows Bluefield, Oak Hill and Beckley. So

that, basi.cally, means that any cable system that is within

3 35mi 1 es of'i ther 81»ef i el d, Oak Hill, or Beckley is

rarr»i red t n carry any t~l ev.i.sion s tation that. is l.icensed in

81»~f i el d, Oak Ri ll,, nr Beck1ey. Since NOAY is li.censed to

F Oak Ri 1 l., i t i s a "must carry sigr&al for Peter s town, since

7 Patex.stown i s wi thin the Bluefield market.

Ro, again, it is a "must carry" and, therefore, a

1 oeal. si gna.I .

10 Q Mi th respect t o KVBT4, what was your conclusion

regarding i ts carriage by t he Camari13 o Cable System?

A Again, the conclusion& was it was a local signal.

1 3 'Phe FCC r»1 e again YeaR dif ferent, in this case it was a rule

14 that -- i t is a rul.e that required carriage of any signal

1.5 licens& d to another smal.ler market. that puts a Grade 8

"l 6 onnto»r nver that par t ic»la@ eabl.e system. KTB'lJ is licensed

17 t.o Santa dna, whi ch i s a small er market, i t is not or&e of the

1R Top 1AA mar'k& ts. Anrl T. look& d at what has been marked, I

19 g»& ss, as Fzhibit R-3 4, or presented as Exhibit R-14, which

2A shows the Grade 8 contours of televisi.on stations in Southern

Calitornia. And determined that the Grade 8 contour covered

?2 Ca mari 1 1 o . &«Gr ade 8 contour is an ir&diea tion of the

strannth nf the signa1. Xf a home falls within the Grade 8

conto»r thare ia a better t;ban even chance that viewers can

25 raceive that signal. That's what the Grade 8 contour means.
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So it meant, essentially, that the viewers in

Camaril.7.o could pick up KTBN and, therefore, according to the

3 FCC's rul.es, since 'KTRM was licensed to another smaller

4 market, it was a "m»st carry" signa3.. And, therefore again, a

1 ocal sg cfnal ~

0 'Fhank you.

I would like t:o direct. your att'ention briefly to

8 what have been ma~ked Exhibits R-30 through R-14 for

~ dentif ication, Rebut t.al. Exhibit's R-10 through R-14.

( Pp Y'» sing docl)men t s )

A Reve you seen all or these before'2
Q T7o these exhibits constitute an accurate summary or

1.4 embodiment of the testimony that. you have given before the

1 5 'Pv i buna 1 today'P

I hei i eve so.

Q And ~ s that your signature on the last page of

18 Fxhibi t R-3 0'?

A It: is.
20 HR. GUXT T~OV: TTr . Che irman, a t this time we would

21. 1 i ke t;o ot fer and ~ nt roduce int.o evidence Rebuttal Fxhibits

CRATTTTTAM ARGFTSTl'TGFR: They w~ ll be entered,

s»bject: t o no object.i on.

('Phereupon, the document. was
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marked f or identif ication as

Settling Devotional

Claimants'ebuttal.

Exhibits Nos. R-19

through R-14, respectively, and

received in evidence)

I'TR. GTTITiTiOV: 1 do have one more avestion for the

7 wi t.n ass .

RV T~TR GU'ILT OV '

I wo»ld like to show you a page from tbe Larson

1.0 St»dy that i s a1resdy in evidence in this proceeding, if I

11 may, wi th respect to the carriage of KTBN.

TIR. GUILT O'P: T et me show this to Nr. Kennedy

1 3 t irs t.. (Hsndi ng dncument ) %ha t is f rom your direct. case.

1.4 And 1 bel i.eve

TTR . R'ET'3NEDY: Do you know what exhibit it is f rom

1 6 the di ~ect case?

TTR . GTTYLLO'P: 1'm nnt sure what the exhibit number

'l8 is.
TTR . KF,,TITlEDY: Fn»rt.een, I thi.nk .

20 BY TRR. GUILLOT:

Q 1. wou1d like to show you this with respect to the

Camar311o carriage, and I wanted to ask you if you can tell
23 t'roTA thi s data whether the Cams&illo System was a Form 3 or a

24 I n~m 1, & system tor the year 1987?

(Pel »sing doc»Tllent.)

{~09)234-4433

MEAL R. GROSS
1323 Rhode Island Avenue, N.T3.

Vsshington, D.C. 90005 {~02)232-6600



0 Tt yo» can te1 3 7

Tt is pretty clear3y e Form 3 system, because of

3 the number of subscribers and the amount of the royalties--

4 the amount of receipts and royalties. It appears to be a

5 Form 3 system. Form 1 and 2 systems have on the order of

6 I, AOA s»bscr j bere and the. Cemari 3 3. o system has 10, 000

7 s»hsc r j hers and the receipts for the year 19 -- I assume this

8 i s for the year, j t might be. for the accounting period -- are

9 on the order of -- they are roughl.y 8800,000.00 or more. So

10 that. js c1eer1y e Form 3 system.

Q So wa co»Id conc3.»da then that there are mj.stakes

1 2 1n 'I.he Tiarson Study wj th respect to the detarminatj.on of Form

13 3 vHrs»s other systems, wjth respect to Form 3 systems'

Co»1.d yo» be more spec j f i c?

Q In other words -- ell r ight, this is a Form 3

16 system, the Camas.'ill.o System.

I'TR, GOTT!Ts07 Thank y'ou very much.

';Je have no further questions for ter. Jacobs.

CHATRI'JATJ ARGETSIIJGER."IJr. Kennedy'

20 CROSS-EXAMINATION

23. BV I'JR. K'RIP/EOY:

2 /71 Q TTave yo» seen the updated version of CTC's cable

da t a from t he T arson Report dated TCovembex'he 9th, '.I 9897

I don't bal.j ave so.

25 Q T.,et ma show j t t:o yo». (Hending document)
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A T bel ieve all T have seen is the transcript of the

cl~ r ect'"ese of the testimony.

Q All right. Oo you see KTBN?

'this is e cable readout of distant systems done by

5 Thomas T arson, November t'e 9th. Mould you check and see if
6 thr Cemari 1.1o Rystem is on there'?

(Per»ei ng c3ocurnent) I am not familiar with the

"nrmat t: i ng, h»t of f-henri T c3nn ' see it, on the first page at,

9 least:. Tt appears the only cities that. are on it are Ojai

10 and then there ere some San Bernardino communities.

Q Sa you see no errors in t'hat particular -- on that
10 partlc'»ler station?

Mell, it is harr3 for me to know -- I j»st. looked at

14 Camaril 3o, and T don ': think it is possibl.e that Camarillo is

1 6 ~ n Ran Bernard'a, ar in Ojei, but 'X don ' know. I am just
1 6 not. f ami 1 i ar enough with the exhibi t to know its ins and

1'7 A» ts ~

h "Phenk yn». Vnu mentioned tbat the FCC's cable

1 q carr i ace r»l es heel chanc ec3 for "In»st carry", when did that

20 tek~ place?

Mall., the "must carry" rules were ruled
unconstit:utional in -- I would have to guess, in the mid-

23 1980s. And yet: they are stil.l the required reference for

cl~t arm~ ning whet:.her or not a signel. wes distant or local.

25 0 Fven t;hough they are no longer in effect?
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A Fxact:1 y. 'Phey are no longer in ef f ect for

de termi, ni ng whet.her. or not a cabl. e system has to carry a

3 signei., b»t they are. stil.t. whet everybody hes to refer to in

4 determining whether or not e signal is 1 ocel, or dist'ant for

5 copyright p»rposes, because the Copyright Act incorporated

6 the m in 1.~76, incorpore ted t he existing cable rules. And.

7 that.'e what- everybody has to use -- all 3ewyers in town who

8 deal wi th t'hi s have vary wel.l merked up old copies of the

9 3,981 r»les, or. whetever, because you have to keep referring

1,0 back to t.hose r»l es, and nobody bothers ta print them up

3.3. anymore, because they are not in use anymore.

Q Vou mentioneR an page & of your statement "majar

13 markets and smal,lc r markets", can you define what a "major

1.4 mark~i;" i.e and what: a "sma,l.l.er market" is'

Yes. The FCC hes a list of the Top 300 Markets

3.6 t;het i s published in FCC's rules, 3: think it is 76-51, and

1.7 those are t he Top 3.00 merkets by def ini tion of the FCC '

3 8 rules, again, the ma jar me.rket s are the Top 100 and anything

below the Top 100 are considered smal.ler markets.

90 Q And you el. eo m . nti oned "si.gnif icently viewed"

03. statl ans?

Vea.

Q Elhet is a "signifi cently viewed" station?

Agei.n, thet 's deti.ned in the FCC's rules in Part

76. Vhr d~ti nit i on veri+a from network affiliates ta
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inr3ependeni-.s, in the case of independents you have to show 8

i t i s basi cal 1 y a r, percent share and a 5 percent net

3 we ~kl.y viewi ng in non-cable households in the county. And

4 there srs,various rel ati vely arcane rul es for how you show

5 that and what periods of time you have to take those numbers

F From. Rut, in essence, it is -- for independent stations it
7 i s a showing that. snms threshol d number of viewers in that

8 parti c»l ar co»nt.y who c3on '. have cab l e have been watching

this stat ion. encl that 's t aken to be an indication that, in

1 0 f s c t, t has ign al i s resdil y avail.abl. e over-the-air within

1.1 that count.'y'.

l2 Q Okay. 'X woul.d like to show you CTC Ezhibit--

13 Reb»tt-al 'Rxhibit No. 10 once again. (Handing document)

A ( P Yr»s 1.ng document: )

O This time we will turn to UOAY. Keep in mind this

16 js upc3a I ed Rnd «as 3 ncl uriel in the rebuttal ezbibit that

17 everyone gnt. Pou3.d you see if you can see the Bluefield,

1 8 Reckl ~y, or. Peterstown syst: em on there?

(Per»sinn document) Tt looks to be -- it looks

QA 1 i k+ i here ape two systems that ar e ref errec3 to, the

O'I Armst rong 7J'ri 1 i i y Syst em in Raml in and the Cabl e Systems USA

in Peterstnwn.

23

24

Okay, is that the one in question?

T. would assume so, I can't imagine that there is

25 more than one cable sysi em in Peterstown, but I have never
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seen anyt hi.ng that indicates anything more than was indicated
in the tes. timony that Nr. Larson gave in which the question

asked abn»t t:he Peterstown system, and there wasn't any
fnr thr-.r ' rl-"nt.i f i cati on.

%hara wes nn more then one station?
No, nn, i n hi s tastimony there was an issue as to

7 t.he Pet.eral-.own, Nest Vi rgini a cable system, and it didn'
m&n I 1 nn who owned 1 t ~

TJo yOu knOW fnr. Sure i f thiS iS the One they Were

l0 talking a'oo»t?

Uo, T don

1.3

TTR. KFTTNET1V: TIo more questions. Thank you.

cRATRHKN URGE"PsTT'TGER: Thank you very much.

TTR. GTTIT T OT: TTr. Chairman, I do have just nne more

1 5 nu~~tj nn tn aak t'e wi tnesa, if t het is okay.

REDIRECT EXAMINATION

RY NR. GTJIT&TiOT:

0 Nr, Jacobs, could we conclude then that given the

l9 Can:ar illo si t»ati on, whi ch you testified about today, that
?0 rh~ T,arson R"port does falsely report as distant at least one

a I at i nn carr i aR on a T arm 3 cable system?

T. rhode 'i have any question that to the extent that
?3 th~ T,arsnn Rapor t. indicated that Camerillo was carrying KTBN

?4 as a 1 nc al -- r. ether as e distant signal, that it was

n i as ta r i ng th;. case that KTBN is a l.ocel signal, as far as

T?0?)?'l~-~433
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1 Pa r r i "in- nn the Camar i1 1 o, California System.

'-1R . GTTTT,TA'P-. 'Fh~n). ynu very much.

P.-. has" nn f'»rl-.her nu- st iona „

CRATRTTATJ ARGFVSTTTGER 'Phank you, Hr. Jacobs.

(Ph~reupnn, the witness was excused)

11R. GTTTTLOT: At this time, TTr. Chairman, we would

7 1 j 1:.-. to eel '3 1"Ts. Ann For.'n .

CTTATRT tA1'1 ARC'FVSTTTGFR: Tls . Ford, i t is ni ce to see

you aaain.

VTiF,;IT'OTTFSS: Very ni ce to be her.e

1.1. Hher eupon,

ANN F. FORD

13 was called as a witness and, having first been duly sworn,

"l4 was examined and testified as follows:

DIRECT EXAMINATION

'97 T.TR . GUT Eg T&OT':

Q TTs. Ford, could you please state your full. name and

'3. 8 address for the record?

1.9 TTy name. is Ann Rather ine Ford, and my address is

90 8 800 Chevy Cheer- Or i ve, Chevy Chase, Ha ryl and ..

And what i w your occupation, Hs. Ford?

A I am an attorney, a partner wi I-h the law firm of

Fisher, Hayl and, Cooper, Threader, and I specialize in the area

P4 nt intellectual property and communications.

95 Q And how long have you been with Fisher, ~wayland?
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A 1'ave been with Fisher-Pay3.and since the fall of

1980.

and in what state are yo» Licensed t.o practice?

T. am 1 icensed to pr actice in the District of

5 Col l3mbi a and the Sta te 0f New Qol

Q Cou3 d you tell. us a little bit about your

7 education, starting with your undergraduate studies'

T received an undergraduate degree from Georgetown

9 fTn-i varsity ~ n poli tical. science and English, and, attended

1.0 Casa-: P.-.~tern Reserve University Law Schoo3. in Ohio my first
11 y~.ar, anc3 then transferred to Duke University Law School

3.7 where 3; received my ZD, law degree.

Q How, you stated that your practice focuses

1.4 pr ~chomi nate3.y nn copyx ight, i ntellectual proper ty areas'

Yes,

0 Co»ld you describe for us the nature of your

1 7 px'per' pncR in the f iel.d?

I have been counseling clients since joining

39 Fisher-Lfayland on al3. aspects of copyright; whether it be

~0 representing them before this Tribunal, the Copyright Office

93 i n rul erne'king proceedings, on potential infringement claims

i n 1 i tigati on anR infringement cl aims, basically, all aspects

93 of copyright law.

24 Q And how have you received your training? Have you

&5 had any formal courses, or
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Sure, I have had, of course, courses in law school

on copyright avd entertainment law, and the bulk of my

traiving is basically in practice in my own law firm.

Q Are there any recognized textbooks or looseleafs in

A 8»re, Nemer, of course, is the guide of copyright.

7 T think everyone agrees that he is -- everyone looks to

8 TJemer, but of co»rsa-., there are other recognized textbooks in

9 the copyr j ght. f iel d.

Q Do yon r eao tham?

Oh, r ou tidal y.

12 Q Are you e member of. any professional organizat ions

l3 and, if so, which ones?

Yes. T. 8m a member of the American Bar Association

l5 Section on Copy~ight end Trademark, the District of Columbia

1 6 Sect i on on Copyright and Trademark, those are the two

1.7 intel l.ec tual property sections.

Q Avd have you authored, or. published any papers in

19 the area of copyright l.aw?

20 intellectual property, generally, and I have

authorad articles in the NAB magazine, Radioactive, which

go;-.a out t o i ts members, aa wel l. as T. am now working on an

23 ari..i cl e for i hv: Amer'an University Law Revi ew.

tl'R . GUIT I OT: ter. Chs irman, at this time the

25 Settling Devotional Claimants would like to offer Ns. Ann K.
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Ford as an expert with respect to the law of copyrights. And

we tender th witness for voix dire on her qualifications as

3 such ~

I'fR . KFNTJ'RDV: IJo voi r di re.

CPAlRI'tAN A'RGETSINGF.R: Tlithout. objection, the

fi '~f1 tn +SR ~ '/1 1. 1 be 8 ccept c

t4R. GIITT LOT."Thank you.

BY IIR. GUTLLOT:

Q Ids. Ford, have you hed occasion to review any of

10 thH materials presented as part of CTC's direct case

11 l-.ea ti mony i.n this proceeding'?

A Ves, T have read Hr. Kennedy's testimony and the

3.3 traoscript testimony.

Q And based on your review of that tes timony and, the

'L5 transcript., do yo» have an opinion as to tbe status of CTC '

1 6 oonyri gbts and its program and program signal.'?

A Yes, I was v~ry trovbled when T read the direct

1 8 case, as wel 1. as the transcri pt t esti mony by, in my mind, a

19 case that. CTC hes affirmatively abandoned i ts copyright in

20 i ts broadcast programs.

A ~Bell, under what circumstances may a copyright

2Q owner be deemed to have abandoned or f or f ei ted its
33 copy'.iohts'?

94 Basically, abandonment can be achieved merely by

95 basi ca11y failing to poli.ce your work, but in most cases it
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1 ~s beld l-.n have occurred when there is some overt act whereby

t he owner of the copyright has surrender d its rights.

3 S- ction 306 of the Act gives copyright owners a certain

4 R mo»n t o P. righ ts, one o 6 whi ch is to reproduce, one is to

distri.bute. And i F, 'I n fact, the.. copyright owner makes an

6 un''~s tri c ted gi f t without any control, the courts have held

7 that th-.:. copyright owner has abandoned and can therefore no

8 longer be remvnerat&.d For dissemination of his work.

Q Nej 1., what facts in CTC's testimony have given rise

10 to yo»r opi.nion that it has abandoned its copyrights?

Tn t..he transcript, tTr. Kennedy has testified that

CvC sends up i t.s nrograms in the satellites, so the people

13 can b~n f ~ t, and C'PC a@ere i ses no cont gaol over the

1.4 retransmission of its -- Dot only the retransmission of its
15 programming, but the transmission of its programming on

16 broadcast stations. Has entered into no licensing agreements

1.7 whatsoever, and basically, has no knowledge of who carries

1.8 tha t. pv'ogr amm.i ng.

Q And that wo»l d be enough, in your opinion'?

A Ves, CYC has basically dedicated its work to the

21. g»b'jic by not even -- bRsically, putting out unrestricted. use

of i ts progralYlming via sa tel 1 ite ~

0 11~i 1 „ 1 ~t m~ ask you another question. Xn your

24 npi n I on, hnw wo»l d t hc concl usion you have reached wi th

r~spr- cI to thai r copyri ghts a f fect CTC ' argument presented
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1 in i t:s dir~ct case, and mentioned again here today, that it
2 has been harmed as a result of being unknowingly carried on

3 cabl v tel ev3 82.OFl systems?

Uell, having been not. only an observer, but a

5 parI..i ci pant in t.hese hearings, in my mind, the key harm to

6 all parties I .- the 1. a ok of con tro1 over their. work. In this

7 case, CVC has baai ca11y created I..hat lack of control of its
8 own -- nn i t.s own by not engaging in any kind of licensing

egr& ements for. i ts work, For ezample, a client such as CW

1.0 and other devotional programmers, enters into very specific

11 license agreements -- I have one here -- whereby they know

every staI-inn thar. carri.es that program across the country,

"I3 every I erritory, end has bui:It into those agreements very

14 st..rong restrictions on the Use of that programming on many

15 poi nts.

Tn t:his case there is absolutely no license
1 7 agre eYfl&nt ~ no con'tro1 ~ ADd 'the 1 eck of control is of 1.ts own

1 8 mak i ng, and ther;- Fnre, i I: cannot now come back and claim

19 harm. 'Phe harm wes created by i t ae1 f .

Q ThaDk ynu. I would like you to take e look at what

?1 has been marked Settling Devotional Claimants Rebuttal

Ezhibi t R-l5 fox identification.

(P".r»si ng document)

Q Rave you seen thi.s before'

Ves, l have.
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A And does thi s exhibit accurately embody the

t "st~mony you beve g~v-n to»s today?

Yes, i t dn-.s.

Q Rave you reviewed it to make sure that it is

5 accurate in all respects?

Vr.s .

Q And is that your signature atomized to the

8 conclus~ on'?

T ~t-. me l.ook — {perusing document) -- yes, it is.
'NR.. GUII LOT: Nr. Chairman, at this time we would

like to of t'er and introduce Web»ttal Ezbibit R-15 into

12 ev~denc".

CRATRT1ATJ ARGFVSINGFR ."Tt i s so entered.

{Nh ereupon, the document was

TAarked tOr identif iCatiOn aS

Settling Devotional

Parties'ebuttal

Exhibit No. R-15 and.

received in evidence)

CTTATRTTATC ARGFTSXNGETT: TTr . Kennedy'?

TTR. 'KFTHlFDY: Thank you.

'.? 1 CROSS-EXANINATION

RY HR . 'KFT&WEDV:

Q It was ~eked ~n the lest proceeding if we had a

1 1 cc nsH for n»l" progTBYB'R t ng copyr1 ghted programming.
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Q 'Po my know'3edge at that. time, we did not have a

? 1icense. Tn my mind, a li.cense was something that you had to

apply tor

MR . GTTILIiOT.: Ob j ec tion, Your Honor, I don ' see

bow T1r. R'ennedy ' opinions on what is meant by a license is

6 r~h»t ta1 to anything tha twe are talking . about at this

7 mom( nt.

MR „'KFT'TNFT)V -„T was gs t t i ng ready to ask her

n»eati nn.

c.'TTAIRITATI ARGFTRTT1'GFR: You may want to r estate that

11 in the fnrm of a question.

BY TTR . KFT'TTTFljY;

Q (.an yo» t.e1 1. me, i n your opinion, what does a

'3 4 1 i cense compt i se of,'?

A TIF11,, basically, a license is -- let's put it this
'.I6 way, a use of another person's copyrighted work without

17 permi ssi on constit utes infringement. And a license,
1.8 basical 1 y, i s a permi tted -- al lowe for a permitted use of a

1 0 wo.r'k .

Q TTow, i F each on~ nF o»r copyrighted programs had a

rli ec1aimer nn t nat program at; the end of the show "copyri ght

2? 1987, a11. right:s reserved, »nauthorized use, or reproduction

nf thi s is not permitted", is that

%ha t .i s not a License. There are t wo -- basically

i-.wn -- whar yo» arr- rea11y looki.ng at is the statutory

(? A'2}?.'i4-4433
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.Fo«-me1 i ty, 7 h~n yo» heve e c opyrighted progrem, f or examp3 e,

en«3 yo» Fei '1
I n n» I- nnl i «B, eno therefore, at I Best »ptil

th! s veei as Q'i" I 9Pcl, not-i c B 3 s no 1onger zecrui.red, but

heck -i n 'I 987, when your pi"ogreiii h«as being ret„ransmi tted, had

ynu not had noti ce, ynu wou1 d have deemc «3 to have fQr f ei ted

yn»r prngi-emmi nn, cegerdlzss of what your intent was.

1Th e t do you m".qn by no t.i. ce?

,13Q'i. i C8 meen i nrl the t':na'I ! 8 a d1 'i i ereilt story

e1 toe«B I h«c'. +bendoTlm(~Tjt. has tQ do with what. your int ent was,

r; ger&3 I ass nf whether ynii piit ynl.i i. no'ticB on, nr Ylot, If, in

i- ac" I-,, your intent ace to gi ve eil unrestricted gi f t to

-veryone, n» I- j t on the sate1. I « te, I et everyone take it,
;..-i thn»t. reetnir.l-.i nn, reel.1y the nOt 3 Ce iS a tOken COmpJ ienCe

l l.h l.he Fow'me .I I l. 3 i-is end do&en ' g; t you ei ound the

ehenoonm«-:n I-. p c.nh1 ~m

1 i c ense is .«n ag~er ment you have wi th whoever

-i t, the t they cen use -i t l.i th 3 mpunity. And I have no

3 nd3 cat i on I:he t there wes ever a ! icense here. Tn fact, the

I-.est i mony i ndi cat:-s rhet there wes no li cense

Q Sn, i F Born:—..nne ce I. I . d us up en«3. sei.«3, "Hey, I want

tQ use yQlil" pnogi" am. I woul d l.i ke to take 0 f f a couple of

yn»r shows nFF the se I-B1 1 i t~~, mev T «30 so?",gould a verbal

Rn c'«—:emerlt cQYlst i t »i„B that?

TF yo» he«3 e verbe1 agreemen.I-, passib1 y yes. Here,

ecccirdi nr« I-n l-,hi s testimony, T. be1i.eve i t was your testimony,

(aA~)9aa-ad..~a
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there wee no inrljcation tbat you knew where the programs were

going, so obvious1y, there was no agreement.

11id yo» rread the ent!re testi.mony?

VHs, T di d. Anr3 one of tbe claims, T. think that

Fi was made there was yo» dj dn' know what stet ions were

6 cerryi ng yo». Tn that case, yo» wou1.d, Tlat have had an

7 agree ment wi I h them to carry yo».

And do yoii know &ha I-. T was referr jng to?

Ves, nicking j t »p oi f the sate 1ljte, you djdn't

10 know the «tel.i.on that wea carrying you, tekj.ng i.t of f the

1;I sa te1 1 j te . Vo» woul an ' have known what cable sys'tems were

carryj.ng you, the t were retransmitting those broadcasts.

O And i t we had -- how would we get a license, l

1 1 g»eas, i a wha t T am tryi ng to ask, f rom someone who is going

1'o pi ok i t »p of f the sete11.ite wi.thout our permission'? How

1 6 wo»ld wH know?

Okey. Ife can go over a couple of t hings. T know

1 8 in th j. s CBiJ case they scramb1. e their signal, so you have to

I 0 have a 1icenee to carry any CRTC program. So, that's one

20 method.

Ann i.h~ r method i.s to ~rery strong1 y po1 j ce your

work, i f, j n fact, I-her e ar e indi.cetions f rom t'his Thereon

R cpa r P., or some o l..her report that someone i s cerrying yo»

wi thout permission, you would write tbem a letter saying "You

'75 ar; oarryi ng wi thout my permission, you need to get my

( 20'2 ) 9 i@-4d, i 3
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p&.rmission first, and let's enter a license agreement".

T. don ' have any evidence that t hat was ever done.

3 Vh&-: r &- &;"aa no pol & o.ing o F. your work at all .

R&& I yo&l Ron t know & or a l.act t bet that. was llot

R don&.?

A T don't see any evi.dence that that was done, no.

TJR. KENTJEDV: Okay, I would like to present before

l-h~ 'Prih»nal C'PC Rebuttal. Cross-Exam Exhibit TJo. RX-5 and 5A.

'Phas~ ar &.- two 1 etter s, one was written in 1.988 by our sales

1.0 manager, and one was written by me in 1987.

(TJhereupon, the document was

marked for identification as

C'PC Rebuttal Exhibits Wos. RX-5

and RX-5A, respect.i vel.y)

RV TTR . T"FTJTJT,DV:

Q IJri» 1 d you 1 ook over those, please? (Handing

17 ooo»m&-nts}

VHs, (per using doc&&ment s}

Q RX-5 is a letter from a pastor and his wife who

20 have a st a l-.ion o» I in 'Iowa, and esk us for permission to

carry programming. Does thi s letter constitute a license?

T&et mw read thi s -- (per'us 3 ng docuTllent)

Q T am referring r& ght J&ow to RX-5.

25

A Al.l right, 1.st me read RX-5. (Perusing document)

Tt do&.sn ' 1 ook real ly 1 ike a license, in the sense that

(202) 23d.-&T.4 33
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1 there is no -- I would say it was a letter of permission,

that you were granting them permission.

Phat: i s thi. di. f ference?

Q I t says di r ectl.y on here you a re licensed.

Riel 1, yoii have certain restrictions here that--

7 yo» ne:.c3 a 1 i st of the cable systems in yoiir area that cover

8 -- T am not g»i te siire -- I suppose it could be a very loose

ki nR of' 1 i censi, in z very gener al sense, for this one

10 station Tt. i s a 1 l ti 1 ~-: uniisual

Q i]hat aho» t Rxhibi t R'R-RA, 1987, A»gust 3.4th?

(Periis3 ng dociimeni;.)

Q Any difference'

Tt is a very rudimentary granting of permission, T.

1'liess iil 6 very loosp- spiise. It i s not a typical standard

1 6 1 i cense.. Rgr cement. yo» wo»l d see with any restrictions of

1 7 not ~i. R»t. i t. i s a granti ng of permi ssion, T suppose, in a

vi ry loosr senal..

Q A while ago yo» al.so mentioned a verbal. agreement,

?0 anc3 you sai d that that. oo»i&3 constit.»te perm'sion?

Ts that cor r ec t?

?i its I I co»ld ~

NR. KEtPIR'DY: No more quests ons.

?5 Are thesH rulec3 into evidence?

(?0?.)?S4-44ZZ
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TTR. GUTLT.OT: Excuse me, Your Honor, we would

object

CRATRTTAN ARGETS XTTGFR,: 71r. Kennedy, you, sho»1 dn '

TTR . GTTTT,J,A'P ". T w~s get ti ng weaRy to say somet hing,

6 if h.. had not . 77e would object to the introducti.on of these

7 into ~videnc~ baca»s~ t hese materia3.s, these two exhibits, 5

TT and 5-A, are prejudicial in that they suggest that every

9 single person that CRTT does business with is given a license

10 agree ment:. We have no objection to there being entered, as

11 1 nng as wv- have the»»dere t anding by Nr. Kennedy and the

Tr~ b»nel t..hat these ar e two letters that were sent, but this

not some thi ng t;hat: i s routine «iri th them.

That kind of understanding would eliminate the

l5 pre j»dicia3 ef fact, a»d then we wo»l.d have no p~oblem.

T.TR . FFT'TTJFTlV: T t i s ro» tine for anyone to call us,

17 that vs~ woiil rl ~~ th.".r gi ve t h~m verbal oe rmi as~ nn, and follow

1 8 i t. »p ~~~i t.h a l. ei-.ter '?

TTR . G77T7.7 OT: T,xcuse me, we are asking for a ruling

?0 on th~ admi ssib~ li. t.y of these, and now you are providing

21 e:&t:ra tr stiTAony on oral and other arrangements that do not

22 r".1st e to these m~t erials. All we are seeking here is just a

03 rul i ng on thHse 1 ~tters «as l.etters, to go into evidence.

CHA3 RTTAN ARGR'TS3 TCGT",R: The objection wi3.1 be

nvHrr»l~d. Vo» w~ 11 have an opportunity to -- normally,

(Wow)ra~-~n33
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'.I t:here ha s to be a spon sor i. ng wi tness, and tomorr ow you wil l

have an opportunity to cross this witness/counsel, and you

3 wi11. have a chance tn cross-examine on it.
MR . GTTILT,OT: That ' f ine, as long as we do have a

c havoc t:o guests on him as to the exhibit.

T have j»st a couple of auestions for Ms. Ford on

7 r~c3ir~ct, i f that ' permissible, Mr. Chairman.

CHATR vTATJ URGE'PSTTTGER: Ves, indeec3 .

REDIRECT EXAMINATION

8Y T'TR, GTTTTiT&OT

Tls. Ford i can we i n f el from you) t.est3mony c tha t 8

1'& copyri ght'wner has some what'f. a dut y to monitor

nna»thor i r~rl use s7

14 Vc s.

Q In yo»r opinion, could a copyright be abanc3oned

1 Ci Hv~n thcucTh copyr3 ght nOtiCe, Or diSClaimer, ae Mr. Kennedy

17 rc rc rs to i t, i s af fixed to certain of the copies which are

1 8 cli st.r j b»r.c c37

tlost c c.rtai n1 y, i n fact, a case is ci ted, in my

90 test imony, in some cases it was sort of a haphazard notice,

&1 af f i xation, a t oken appl icat ion notice does not get around

2~ the idea t'ha I-. you have abandoned your rights to the work.

Q Anci coulc3 a copyri ght. b~ deamec3 abanc3oned at law,

Hve..n tho»gh some i.nstance, for example, the~e instances of

Q.l 1,1 censing axists7

($ 09)934-4433
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TTR . GTTTT T.AV: Thank yov.

Ue havs no further questjops,

CAMTTTSSTONBR AGT3FRO: Ms. Ford, svppose T produce

rsle*vi s~ on procTrams, h»ndreds of programs, hvt I never

oopyr w oht th" pr onrams i n my 1 i fe, b»t'. T li cense the. proclrams

VRF, cTTVTTFSR . A'h, boy,

CIJT'TTSSTO33FR AC'UFRO: T am a copyzi ght.. owner, or

10 am not?

VTTF. UT'PTTFSS: Uel ], the t ' s good question. Back

1 2 ~ n 1 987, yo» are rccq»i red -- so, if yov are tel king '7 as

l3 opposed l-.o '9, ~ n 1 c387, whi ch i s the year t hat we are

14 t:alking abo»t: here, you were reqvired to do certain statutory

l5 th~ Dgs t o protect yovr work, And one of them was putting

1 6 not i ce, for example, on your work.

CATTT]TSSTATTFR Ac".Y3FRO: That ' the C with the circle?

TRF. WTVUFSS: Vss, that ' the C wi t..h the c~ rcle.

19 And i f yo» failed to do that, and yo» didn't basically
20 r ehahil i t..at s yoursel f later, by sending out substitute
21 not'1 cps on -- let ' say some videotapes went. out and then you

said, Whoops, we forgot to put t'e notice on, let's send out

23 s»bstit»t:ss -- ~f yo» didn't do that, and you wanted to be

24 compensated and w:=.nt: to covrt, you could basically be out of

25 l»rtc. Vov c.ovid be held to beve dedicated your work to the

{20&)234-4433
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p»hlir, ~nci th~retore, yo» co»ld no longer receive any money,

in infring~m~nt acti nn, or 7 suppose eny royalties either, it
1 s the same thi ng,

COTTTTTSSTONER AGUERO: Rut if e t the same time, I am

5 selling the program with a license to several stations in the

r.nuntry, but suppose another~ station. picks up'y program for

7 ere', do T have any rights, even if my program is
8»ncopy~i.gh ted?

V'HF. 'HT'PHYSI: You have dedicated your work to the

1.0 public, i.f you have lost your right in the copyright, you

1. l hR~IR dedi ca t&cl 1 Ray, you want to sue them for
1 9 inf~ingr.ment, yo» co»1 dn ''..

COT TTTT R 8 TOTTFTT AGTAFRO: T. h a ve n o right?
'PRF, TfTTTTFRR: N'n, you cou I dn ' colic ct, because it

15 i s cal 1 in th~ p»bl i c. cTomain, You see t hese wonderful movies

"I 6 1 ike Tt Ts A Tfonc3erf»l T&ife, 39 Steps -- Frank Capra failed.

37 ro renew his c.opyright„ that was a statutory formality, and.

1.R in th~ olden days you had to renew a c.opyright. Trow you have

19 one hi g bl.ock of copyright, and, because of that fatal
20 mi st ake, Tt Ts A Ponderf»1 T ife can be copyrighted by

anybody, end sold with impunity. They could not be sued on

29 in fry.ngement „

CHAT'RNAN ABC.'FVSTNGER: l imagine someone l.ost their

P4 job ov-r that.?

VRFi MT'VT~JFiRR 'Vh a I s ri gh I *
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CONITTRSTAT7FR AGUFRO: Can ltr. Kennedy sue this

stat.i on who pi eked up his program witho»t his permission?

'PRF. UT'PTIFSS: Okay, that's an interesting question.

4 Mr. R'ennedy -- T don': know the statutory formality issue

5 here. Rasi cally, the copyright', the compulsory license that

6 w~ are ta 1 king abo» t. here, is a congressional3.y mandated

7 1 ~cense for cable carriage. And it the cable system failed to

pay its royalt.y under thr. Stat~ment of'cco»nt, and 'he wantad

9 t o s»e the cable system, t.he analysis wou3d identical,

10 baca»se there the cl.aim -- the cable system would say "You

33 have abandoned your copy~ight, I am no longer liable". And

1? they wo»ld be right i n that'ase.
Rsca»se here i t is no di. f f erent. than an

14 i n f'r i ngemen t c 1 a im, the compulsory license is a

1 5 congr essionaj 1 y mandated 1 icense wi thout which he would have

1 6 an infr ingemc nt..

17 COI4fM3:SS3:OWFR AGUEITO: ".Phank you, ITs. Ford.

CRATRTTATC ARGF,'PSTTTGFR: IJr. Cassler?

'MR . CA SST,F'R: Ms . Ford, woul.d there be any

?0 di f fersnce in yo»r. anal ysis betwe en a potent'l i nfringer who

?1 has»s~d a copyright, possibly for the reason that that

?? in f ringer tho»ght. -- or al. leged infringer thought that it was

?3 in the pub3.ic domain, that it was dedicated, that it was for

?4 anybody's use? And in this situation where your client is a

?5 rival For royal.t:les deriving not at all from your client's

(?0?)?34-4433
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own e f toots, but t.he sf forts of l.'ir. Kennedy?

T)o you s&a whe t T mee'Q?

'PR'F, TTT'PTTFRS: T got the f irst par t, but not the

NR . CA SST. F.R.: V'ou got. the f irs t part. There is a

6 si tuati on where someone is using a work, thinking it was

7 dedi catac3 to the p»bl.ic domein, and maybe it would be unfair

t o charge that user for jnfrjngement.

VRF, KVT'PN'FSS: Hell, in the cases that I have cited

10 jn my test.imony, it didn't matter whether or not the alleged

11 infrjngar wes eware thet there wes a dedj.cation to the

1P p»b1. i c. The de f ense at the time was the def ense of

abandonment, b»t my guess is that they just took it, and they

rc ally just t ook it, and that was a defense -- post hoc

1 6 defens&

TJhen you ebendon a work I don' think the intent--
'.f 7 wh et h er. th ~ cabl a sys tern knew, or whe th er you know, I mean,

18 I don't think it really matters.

N'R. CASSLFR,: But what I am asking is, I could

30»nderstend the cable system not being deemed an infringer, if
91. TTr. R'enneRy abandoned his work.

'PHF UTTTJFSS: Ves, right, okey.

3 fIR. CWSST PR: But why should you get more royalties

then would have occurred if Nr. Fepnedy's copyright was still
QFi in exj,stencr ?

(~0~} a~4-44 i3
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VRF LIITICES S: Well, my unders tending of what Nr .

R'ennedy i s seeking is royalties based on a claim of harm. It
nn different than he would -- in an infringement suit

wh~re hc wanted remuneration fo~ the use of his mark. Here he

wRnt..s t:n be r~m»nerated for the use of his mark. If, in

6 fact, he has abandoned hi s mark, T don ' see what his claim

7 i.s. Re is het.e to be recompensed for the use of his mark,

8 b»t in f Rct., he co»1dn ' get money anywhere. I don' see--

dn yn»»ndr est and what T am saying?

HR „PASSTiFR: Ves.

C'.RA, TR ttAN AR GETS INGER: Are th ere any o ther
1 2 rp~est'i ons as a v esult of our questions?

(No response)

CRATRNAN J'RGF,"PSl'HGF'R ". Tf not, thank you, Ids. Ford.

(Tfhere»pon, t.he witpess was excused)

rRA T'RNATCH ARGFVSINGFR: Uel1, the t will conclude the

17 hea~ings for today. And we will be back at 10:00 o'lock
18 tomorrow mourning. And everyone got the date as to Findings

l9 nf Fac t. and v epli es.

(7fher w»pon, a t.. 3 'I 0 p m., the h aring was

Rdjn»mad, t.o reconvene at. 10:00 a.m., "tuesday, December 5,

1989)

MEAL R. GROSS
1 3&3 Rhode Tsland Avenue, I&.M.

mashington, 't1.r.. &0005 (202)932-6600



372

CERT I F I CATE

This is to certify that the foregoing transcript
In the matter of: Cable Copyright Royalty Distribution Proceedings,—

Phase II,
Docket No. CRT 89-2-87CD

Before: Copyright Royalty Tribunal

Date: December 4, 1989

Place: Washington, DC

represents the full and. complete proceedings of the

aforementioned matter, as reported and reduced to type-

writing.

I(202) 234~33

NEAL R. GROSS
COURT REPORTERS AND TRANSCRISERS

1323 RHODE ISLAND AVENUE, N.W.

WASHINGTON, Q.C. 20005 (202) 232-6600



CTC REBUTTAL CROSS-EXAM
EXHIBIT NO. R-X

1987-1/2 FORM 3 CABLE SYSTEMS
FEE GENERATION BY CTC PROGRAMMING

Station

CTC Overall Percent Station CTC
Program Station CTC Fees Fees
Hours/Wk Hours/Wk Program Generated Generated

KFCB
KTBN
KTBO
KTBW
WCFC
WCLF
WHFT
WHMB
WHME
WKOI
WPCB
WTJC

1/
2/

3/
4/
5/

5
2
2
2
7

42
2

0.5
0.5
2.0

3
6.5

126
164
162
164
160
168
164
168
168
164
160
112

4.0%
1.2
1 '
1.2
4 ~ 4

25'. 0
1.2

.3

.3
1.2
1.9
6.0

$ 40,025.00
22,653.00
14,358.00
2,187.00

60,460.00
33,483.00
19,850.00
38,423.00
3,991.00

12,117.00
45,695.00
14,719.00

$ 1,588.29
276.26
177.26
26.67

2,645.13
8,370.75

242.07
114.35
11.88

147.76
856.78
854.23

CORRECTED TOTAL: $ 15,311.43

t
1/ KTBW — Error in Overall Station Hrs. Should be 164, not 168.

All TBN stations have a weekly 4 hr. shut-down to main-
tain equipment. (Per TBN Chief ENgineer George Murray).

2/ WCFC

3/ WKOI

4/ WPCB

5/ WTJC

ERRORS THROUGHOUT — Hours per week are 7, not 3.
Overall station hours are 160, not
168. WCFC shuts down 8 hours per wk
for maintenance per station manager,
Phil Mowbary.

— CTC program % should be 4.4, not 1.8.
— Fee Gen. shd. be changed to $ 2,645.13

ERRORS THROUGHOUT — CTC Program hrs. should be 2.0, not
1.5.
Overall station hours should be 164
not 168, per TBN Chief Eng. Murray.

— CTC Program % should be 1.2%, not .9.
— CTC Fees Gen. should be $ 147.76.

Error in Overall Station Hrs. Should be 160, not 168.
WPCB shuts down 8 hrs. weekly.

— CTC Program % should be 1.9%, not
1.8%
CTC Fees Gen. should be $ 856.78

ERRORS THROUGHOUT — CTC Prog. hrs. are 6.5, not 2.
CTC Prog. % is 6.0%, not 1.8%.

— CTC Fees Gen. shd. be $ 854.23,
not $ 262.84.



P. O. BOX 6922 CLEARWATER, FLORIDA 34618-6922 PHONE: (813) 535-5622

July 1, 1988

Rev. and Mrs. H. L. Meyers
World Out Reach for Deliverance, Inc.
Keokuk, Iowa 52632

Dear Bel.ievers,

Thank you for your letter of June 22, 1988 regarding theprogram schedule for the Christian Television Network.
We would be very happy to have you join our network. Therequirements are very simple. We need a list of cablesystems in your area who carry your station.
This letter will serve as your license to broadcast liveor record and rebroadcast any of the Christian TelevisionNetwork produced orograms. You may need to secure permis-sion from the other broadcasters on our network.
I am enclosing a current program schedule and a copy ofthe TV Alternative, which describes many of our networkprograms. Please let me know if you h.-..e any. questions.
Sincerely,

7

Clay Mul. 'ns, Director
Network Sal.es

CM:bb

En@„

cc: Bob Kennedy~



P. O. BOX 6922 0 CLEARWATER, FLORIDA 33518-6922 ~ PHONE: (813) 535-5622
I

August 14, 1987

Mr. Wayne Marl er
Box 96
Whitley City, KY 42653

Dear Mr . Marler:

Bob D'Andrea told me you called and requested permission to use our programming
on your station. This letter will serve as your authorization to rebroadcast
any or all of the programs, currently aired or to be aired in the future on theChristian 'lelevision Network.

Our broadcasts are available 24-hours a day on GTE Spacenet 1, transponder 3,receiver 5, and at no charge to you, However, we do request that you let ust knrow wrrat progra»rrrring you will be airing, what cable systems, if any, will be
picking up,your station, and the approximate size of your viewing audience.

I have enclosed a CTN information packet and a program schedule for your infor-
matiorr. If you rlave arly questions, please don't he~itate to call me.

Yours for the Gospel
shown in every home,

Robert T. ennedy
Director of Cable Re ions
and Special Projects

RTK/bt

All Donatroni are'ax deductible


